- Principles of international environmental law

mong the earliest international environmental agreements were the Regula-
pted by the Arbitral Tribunal established to resolve the dispute
the USA and Great Britain over the exploitation of fur seals in the
The USA had sought to prevent British vessels from overexploiting
fic fur seals in international waters of the Bering Sen. The Regulations
ed by the Tribunal provided for the 'proper protection and preservation’
- seals outside jurisdictional limits, which prohibited killing during
seasons, limited methods and means of fur sealing, and included
ieeptions for indigenous activities, These Repulations have served as an
iportant precedent for the subsequent development of international environ-
law.'
the 1893 award adopted by the Tribunal, international environmental
‘come a long way, and a basic structure of institutions, principles and
is now in place. The international community’s recogmtion that
nental problems transcend national boundaries has resulted in the
tlopment of the important new field of international environmental law. It
gnizes that ad hoc, disparate and reactive policy responses by individual
local communities cannot effectively address the growing range of
mental problems faced by the international community, These have
exponentially with advances in technology, industrialization and scien-
nderstanding, As a consequence environmental law — itself a relatively
eld — has necessarily grawn from a body of national or bilateral rules
area increasingly governed by regional and global abligations,
exploitation of natural resources, loss of biclogical diversity, nzone
on, climate change, acid rain, deforestation, desertificarion, air and
€ pollution, toxic and other waste and a population explosion are but
*0f the threats currently facing the planet, At the United Nations Confer-
*On Environment and Development (UNCED), held in Rio de Janeire in
* 422, poverty and international debt were added to the official list of the
uses of global environmental degradation, further expanding the isspes
nsidered to be concerns for international environmental law. Each
= dreds requires international measures, and henee a central role for
nal law and organization. Indeed it is already clear that the combi-
u%ﬂmmﬂﬂ_cmn evidence about what needs to be done, public pressure
¥1a1 shauld be done, and political aetion as 1o what can be done, has
@ to an explosion of new international laws addressing environmen-
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tal issues. They have pained increasingly wide acceptance, are E_ﬂdm.m.Emr.
broad in their scope and sophisticated in their approach, and penemare issues
which, until recently, were thought to lie beyond the range ammuLEnEEE
legislation and aecrivism.

This part of the book is divided into three pans: ssction | :anaamqmaa_
briefly describes the context of the subject, its historic development, the
primary sources of cblipation, the institutional arrangements, and the trag;.
tional legal order within which environmental challenges fail to be addressed;
Seetion 2 identifies the basic principles of internationszl environmental law,
including general principles and specific topics which have been addressed,
Section 3 addresses compliance, including implementation, enforcement and
dispute settlement.

1 Imtroeduction

i1 The international legal order
International law and organizations provide the central basis for inlemational
cooperation and colleboration between the various members of the inter-
national community in their efforts to protect the local, regional and global
environment. At each level the task becomes progressively more complex as
new actors and interests are drivwn into the legal process: whereas just two
states, representing the interest of local fishing communities, negotinted the
early fisheries conventions in the middle of the nineteenth century, more than
150 states negotinted the 1992 Climate Change Convention and in so daing
represented a comprehensive range of economic and industrial interests,

In both cases, however, the principles and rules of public international law,
together with the international organizations that have been established there-
under, are intended 10 serve similar funcrions. The overall objective 2.. the
international legal order is 1o provide a framework within which the vanaus
members of the international community may cooperate, establish narms of
behaviour and resolve their differences. The proper functions of Eﬁﬂ._ﬁmnmh
law are legislative, administrarive and adjudicative functions. The legislai®®
function serves as the basis for the creation of legal principles and pules
which impose binding obligations requiring states and other members of the
international community to-conform to certsin norms of behaviour and ©
follow certain required practices. In relation to the environment these awﬁ
tions place limits upon the activides which may be conducted or perntt
because of their actual or potential impact upon the environment. The :%ﬂ
might be felt within the borders of a state, or across the boundaries of tW0
more states, or in arcas bevond the jurisdiction and control of any st the

The adminisative fimction of international law sllocates tasks @ b
various actors to ensure that the standards imposed by the prineipies
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of international environmental law are carried oot The adjudicative
tion of international law aims, in a limited way, to provide mechanisms
or fora to allow the pacific settlement of differences or disputes which arise
petween members of the international community invalving the vse of naru-
resources or the conduct of activities which will impact vpon the
environment

2 Soversignty and resources
“international legal order thus regulates the activities of an international
munity which comprises states, international organizations and a broad
e of non-governmental nctors. States conlinue o play the primary and
inant role in the international legal order, both as the principal creawrs of
rules of international law and the principal holders of rights and obligations
those rules. As the dominant actor in the international legal order states
e sovereign and equal, which mesmns that they have egual rights and duties as
abers of the international community, notwithstanding differences of an
omic, social, political or other nature, The sovereipnty and equality of
5 means that each has junsdicton, which is prima facie, exclusive over its
tary and the natuml resources found there, Additionally each state has a
duty not to intervene in the arca of exclusive jurisdiction of other states.

The sovereignty and exclusive jurisdiction of the 190 or so states over their
territory means, in principle, that they alone have the competence (o develap
policies and laws in respect of the natural resources and the environment of
m._,__..w.ﬁﬂna&__. which comprises:

land within lts boundaries, including the subsail

internal wuters, such as lakes, rivers and canals

territorinl sea, which is adjacent 1o the coast, including its seabed and
subsoil

girspace above its lond, nternal waters and termitodal sea, up o the
‘point at which the legal regime of outer space begins.

tonally states have more limited sovereign rights and jurisdiction over
areas including: a contiguous zone adjacent to their territorial seas; the
ental shelf, its seabed and subsoil; certain fishing zones; and ‘exclusive
Momic zones'.

5 & result of these arrangements certain areas are left to fall outside the
ory of any state and in respect of which no stale has exclusive jurisdic-
- These areas, which are sometimes referred (o as the global commaons,
“lude the high seas and its seabed and subsoil, outer space, and, sccording
Majority of states, the Antarctic. The atmosphere is also considerad 1o be
Part of the elobal commons.
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This apparently straightforward international legal order epparently Wirksgd
satisfaclorily as an organizing structure ontil technological .“_mﬂnmnﬂﬂ,ﬂ_ﬂ
permeated national boundaries. The structure does not coexist comfortably
with an environmental order which consists of a biosphere of interdzpendan
ecosystems which do not respect antificial territorial boundaries between
mEmnm. As an ecological matter, if not a legal one, many natural TESOUITES ang
their environmental components are shared, and the use by any one state of
the natural resources within its territory will invariably have CONSEquances
for the use of natural resources and their environmental components in an-
other state.

This is self-evident where, for example. a river runs through two or mare
countries, or living resources migrate between two or more SOVEreign lerrit-
ories. What 1s less evident, and has only become apparent in recent vears, s
that apparently innocent activitics in one country, such as the release of
chlorofuorocarbons, can have significant effects upon the environment in
aress beyond national junisdiction with consequential harmful effects within
the territory of & state. Ecological interdependence therefore poses & funda-
mental problem for international law, and explains why international
cooperation and the development of shared norms of behaviour in the envi-
ronmental field is indispensable: the challenge for international law in the
world of sovercign states is to reconcile the fundamental independence of
each state with the inherent and fundamental interdependence of the environ-
ment. A further matler srises s a result of existing territorial arrangements
which leave certain areas outside any state's temmitory: how can the protection
of areas beyond the national jurisdiction of any state be addressed?

1.3 International acrors
Although states remain far and away the most important actors, the history of
intermational environmental law reflects the central role plaved by inter-
national organizations and non-governmentzl actors in the legal order and its
associated processes, The environmental field provides clear evidence that
international law is gradually moving away from the view that international
society comprises only & communiry of states, and is increasingly extending
ils scope to encompass the persons (both legal and nawral) within and amang
those states. This feamre is similar to the human rights field, where
non-governmental actors and intermational organizations also have an €8
panded role. This new reality is now reflected in many internationsl legal
instruments, especially the Rie Declaration on environment and development
and Agenda 21 adopted at UNCED, which recognize and call for the furthes
development of the role of internarional organizations snd m_uu.mmcﬁﬁn&aﬂ_
actors in virtually all aspects of the intcrnational legal process which relates
w environmeni and development.
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~ These various actors have different roles and functions, both as subjects
and objects of international environmental law. These functions and roles
melude. principally: participating in the lawmaking process; monitoring im-
‘plementation, including reporting; and ensuring enforcement of obligations.
The extent o which the different actors contribute to that process turns upon
extent of its international legal personality and the rights and obligatons
d to it by general international law as well as the specific rules estab-
ied by particular treaties and other rules. The Rio Declaration and Agenda
, as well as an increasing number of inlernational environmental agree-
nts, envisage an expanded role for international arganizations and
governmental actors in virtually all aspects of the international legal
£55,

States  States are the primary and principal subjects of intemational
t is still states which create, adopt and implement international legal
ples and rules, create international organizations and permit the parici-
on of other actors in the international legal process. There are currently
member states af the United Notions (UMY, and another dozen or so nre
. Broadly speaking they are divided into developed and developing coun-
Developed countries include the 24 member states of the OECD and the
states which previously formed part of the 'Soviet' bloc. The latter are
ntly referred (o ns ‘economies in lransivion’, The rest of the world,
rising some 155 states, are the developing states which form the Group
« The Group of 77 often works #s & single negotiating bloc within the
work of the UN. Within the UN system states are also arranged inlo
onal groupings, usually for the purpose of élections to UN bodies. The
groupings are Latin America and the Caribbean Group; African Group,
Group; Western European and athers group; and Central and Eastern
an Group.
uently in environmental negotiations these rather simple distinctions
1o break down ss states pursue what they perceive o be their vital
interests, including their sirategic alliances, an issue which may be
flited ro environmental matters, The UNCED negotiations illustrated the
tof the differences which ofien existed batween and among developad
nd developing states on the particularly contentious issues: ammos-
et .nEH,mE.n__...m. conservation of marine mammals, protection of forests,
honal arrangements and financial resources.

"¢ Internarional organizations  The international organizations involved
Vironmental matters make up a complex and unwieldy network at the
: I2gionzl, subregional and bilateral levels. 1t is unlikely that any inter-
“10nal praanization today will not have some responsibility over international
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environmental matters, The decenmalized nature of international organiz,.
tions in the environmental Reld makes it difficult 1o assess their roje by
reference to any functional, sectoral or geographic criteria. To help Under-
stand their activities and their interests they can, however, be divided ingg
three gensral categories: global organizations under the auspices of or re-
lated to, the UN and its specialized agencies: regional organizations outside
the UN system; and organizations established by environmental and other
international ngreemznis.

International erganizations perform a range of different functions and rojes
in the development and management of international legal responses o emy.
ronmental issues and problems. International organizations fulfil each, or a
combination, of roles of a judicial, legislative and administrative nanure, The
actual functions of each institution will depend to 2 very large extent upon
the powers granted to it by its conslituent instrument as subsequently inter-
preted and applied by the practice of the organization and the parties to i
Apart from very specific functions required of particular organizations, five
seprrate but interrelated legal functions and roles are performed by inter-
national organizations.

First, they provide a forum for general cooperation and coordination be-
tween stales on matters of inlernational environmental management. Second,
they play an informational role: they receive and disseminate information,
facilitate information exchange, and provide for formal and informal consul-
tation berween states and between states and the organization. A third function
15 the contribution of international organizations to the development of inter-
nitional legal obligations, including ‘soft law’. International organizations
develop policy initiatives and standards, and may even adopt rules which
establish binding obligations or which might reflect rules of customary law,
including in relstion w the development of procedural standards and the
establishment of new and cubsidiary institutionsl arrangements,

Once environmenral and other standards and ohligations have been estab-
lished, institutions increasingly play a role in ensuring the implementation of
and compliance with those standards and obligations. This may take a numbet
of forms, including receiving mformation from parties or other persons on an
informal and ad hoc basis, or itmay entail the regular receipt and nnam..wn_ﬁ.
tion of reports or periodic communications from parties (o EHEE&E
environmental treaties as a means of reviewing progress in implementd p
Assisting in implementation can also rake place through the provisiott ©
formal or informal advice on techaical, legal and administrative of w.mmE.
tional maiters, including capacity-building. A fifth funcoon is o provide 2%
independent forum, or mechanism, for the settlement of disputes. usually
betwzen states.
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1.3.3 Non-gavernmental aciors ( NrOw) Non-governmental actors have
pistonically played an important role in developing international environmen-
jal law, and continue to play an influential role in a variety of different ways.
They can identify issues which require international legal action; they may
frequently participate as observers in international organizations and in treaty
negotiations: and they can use a variety of efforts to ensore the national and
international implementation of, and compliance with, standards and obliga-
%n_:m which have been adopted at regional and global level. In the past two
decades at least six different types of NGO have emerged as actors in the
development of intermational environmental law: the scientific community;
pon-profit environmental groups and associations; private companies and
business concerns; legal organizations; the academic community; and indi-
viduals. The Rio Declaration and Agenda 21 affirm the important partnership
role of non-governmental organizations and call for their ‘expanded role'.?

{4 Defining the environment in international law
__.w..umm_ definitions of the ‘environment’ reflect scientific categorizations and
cupings, as well as political acts which tend to incorporate cultural and
economic considerntions. A scientific approach tends to divide environmental
{ssues into ‘compartments’: these include the stmosphere, atmospheric depo-
sition, soils and sediments, water quality, biology and humans, These scientific
“definitions are transformed by the political process into the legal definitions
found in treaties, and although the term ‘environment” cannal be said o have
genecally accepted usage as o wrem of art wnder internntional law, recent
reements have tended to identily the varions environmental media which
are included in the term with a fair degree of consistency, Although the 1972
; peckholm Declaration does not include a definition of the environment,
_Fﬂmﬂﬂ_n 2 refers 1o the nawral resources of the earth as including "air, water,
flora and fauna and ... nawral ecosystems'. Those treaties which do
10 the envitonment and seek to include some form of working definition
1o adopt broad definitions. Under the 1991 Espoo Convention and the
Transhoundary Warercourses Convention the ‘environment’ which is
ned by reference 1o impacts, includes ‘human health and safety, flora,
4, soil, air, water, climate, landscape and historical monuments or other
! w_nE structures or the interaction among these factors'?

Sources of international environmental law

ational law can be defined as those rules which are legally binding on
‘and other members of the international community in their relatons
£ach other. The sources from which the binding rights and oblipations of
and other members of the international community arise include:
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bilateral or muitlateral treaties

binding acts of intemational organizations
rules of customary international law
jodgements of international courts or tribunals,

Additionally rules of *soft law' which are not binding play an important role,
by pointing to the likely future direction of formally binding obligations, by
informally establishing acceptable norms of behavicur and by ‘codifying’ or
reflecting rules of customary law,

In practice the most important sources are binding international agreements
i the form of freaties (also referred to as conventions, protocols, agreements
and so on) which can be adopted bilaterally (between (wo states), regionally
(between states in a particular region geographically or politically defined) ar
globally (participation is open to all states). With more than 180 states now in
cxistence, the number of bilateral environmental agreements runs into the
thousands, supplemented by dozens of regional agreements and a smaller, but
increasing, number of global treaties. European (in panticular EC) and other
industrialized countries have adopted a large body of regional environmental
risles which frequently provide a basis for regional and global measures adopted
in ather pants of the world, Regicnal treaties are less well-developed in Africa,
the Caribbean and Oceania, and virtually non-existent in Asia and the Ameri-
cas. All industrial activity is, however, prohibited by treaty in the Antarciic,

The second principal source of internanonal obligation arises from acts of
international organizations. Almost all international environmental agree-
ments establish institutional organs with the power to adopt certain zcts,
decisions or other measures. Such acts of intemational organizations, some-
times referred to as secondary legislation, can provide an important source of
international law; they may be legally binding in themselves, or if they are
not legally binding per se they may amend existing obligatiens, or they can
authoritatively interpret weaty obligations. Non-binding acts, frequently re-
ferred 1o 45 soft law, can also, sometimes, contribute 1o the development of
customary law. Binding acts of international organizations derive their legal
anthority from the treaty on which their adoption was based, and can there-
fore be considered as part of weaty law; some of the more far-reaching
international decisions affecting the use of natural resources have been adopted
in the form of acts of internatonal organizations rather than by treaty. Many
environmental treaties allow the instimrions a choice of adopnng acls with o
without binding legal effects they estsblish. Those acts which do not have
binding legal consequences could, however, subsequently be relied upon &
reflecting s Tule of customsry international law. I

The primary role of internstionsz! cnvirmnmental obligatons adopled by
treaty and acts of internatdonzl organizations should not ohscure the Impart
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ant, albeit secondary, role which is played by customary international law.
Customary law rules fulfil a number of functions, by creating binding obliga-
dons and by conmibuting to the codification of obligations 10 the form of
greaty rules and other binding acts. The significance of customary law lies in
the fact that as & general matter it establishes obligations for all states (or all
 states within a particular region) except those which have persistently ob-
 jected to a pracuce and its legal consequences. Bstablishing the existence of a
rule of customary international law is made difficult by the need to provide
evidence of consistent state practice, which practice will rarely provide any
detailed guidance as to the precise contexl or scope of any particular rule.
Article 38{1)(b) of the Statute of the International Court of Justice identifies
the two elements of customary international law! state practice and opinion
...EE. {the belicf that practice is required by Taw),

These sources of binding obligation are supplemented by non-binding

sources of ‘soft law’, reflected in guidelines, recommendations and other
pon-binding acts adopted by states and international institutions. These can
provide evidence of state practice which might support the existence of a rule
of customary international law, and often reflect trends which lead to the
- development of binding rules. The most important sources of “soft law’ are
the 1972 Declaration of Principles of the 1972 Stockholm Conference, the
1982 World Charter for Nature and the 1992 Rio Declaration, which reflect
“to the extent any international instrument can do so, the current consensus of
values and priorities in environment and development’,
- The case law of international courts and tribunals, and arguments pre-
sented to such badies, identify some general principles and rules of
mternational environmental law. The importance of arbitral awards, in par-
ticular, in the development of international environmental law cannot be
understated. Mention has already been made of the Pacific Fur Seal Arbitra-
ion, and before states had adopted many ‘international stattes’ important
rnciples had been elaborated by Arbitral Tribunals in the Trail Smelter Case
{eoncerning wransboundary air pollution) and the Lac Lanowx Arbitration
(eoncerning the use of a shared river), Judgments of the International Court
m.m...._ﬁmnn have also contributed to the corpus of international environmental
?.....__ particularly in the feelandic Fisheries Cases (on fisheries conservation)
nﬂm_w..n Nuclear Tests Cases (on the legality of atmospheric nuclear tests),
ﬁﬁﬁa:: is currently faced with two potentially important environmental
fases: the Grabcikovo—Nagymaros Project Case (concerning the construction
9F& dam on the Danube River) and the World Health Organization Advisory
_Q.Eiua {concerning the legality of nuclear weapon use).
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16 History

The development of international environmental Jaw Has occurred over four
periods, responding to particular factors which influence legal developments.
The emergence of principles and rules has ofien followed a catalysing even
such as an oil pollution or nuclesr sccident (the Torrey Canvon, Amacy
Cadiz, Exxon Valdez and Chemnobyl accidents each resalted in new inter
national rules), or an initiative proposed by one or more Eovernments,
international organizations or non-governmental organizations. The principal
factors influencing legal developments include industrial and technological
developments that lead to increased demands on finite natural resources:
improved scientific understanding of natural processes which have led toa
grealer recognition of ecological interdependence and the fact that many
natural resources do not respect artificial, international legal boundaries; and
mdividual eccidents or incidents, More recently some states have sought 1o
Justify international measures hy arguing that disparities in national environ-
mental standards may lead to cerain countries’ indusiries not having to
integrate environmental costs into production costs and thereby gaining com-
petitive advantage in international markets. Until recently it was evident that
mternational environmental law had arisen without a coordinated legal and
mstitutional framework. The 1972 Stockholm Conference and then UNCED
atempted to create such 8 ramework,

L6.0 To 1945 The first distinet period began with nineteenth-century
bilaeral fisheries treaties and the Pacific fur seal arbitration and concluded
with the creation of the new UN family of international institutions in 1945,
This period might be characterized as one in which states first scted inter-
nationally upen their understanding that the process of industrialization and
development required limitations to be placed on the exploitation of certain
natural resources (Rora and fauna) and the adoption of appropriate legal
instruments, National laws predated these intérnardonal measures, Early
efforts at international environmental regulation focused on international agree-
ments (o conserve wildlife, especially fisheries, birds and seals. International
institutional arrangements were limited: pntil the UN was created in 1943
there was no international forum in which to raise environmental concems,
and most of the agreements adopted in this initial perind did not ereate
amangements to ensure that legal obligations were complied with or 20
forced. Many initiatives grew from private activities by private citizens, af
early harbinger of the more intensive activism of non-governmental organiza-
tions which marks international negotiations today.

The agreements which were adopted neverthzlass established a patert of
precedents which are still relied upon today. Tn 1872 Swizerland proposed 3¢
imernatonal regulatory commission far the protection of birds, which lad 10
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the first multilateral birds’ convention in 1902.% 1900 saw the first multilateral
wildlife conservation agreement, in Burope’s African colonies.” In 1909 the
first treary was adopted to prevent pollution of H._.ﬁ_:w..mmnmm.a _m__._a heralded
the first (bilateral} agreement to protect migratory birds,” and in 1940 the
Americas became the home of the second regional arrengement to conserve
wildlife generally.* These introductory, but rather vague and :unn_...uwmnmc_n.
ipternationsl rules reflected a growing awareness that the ﬁﬁficg of
patural resources could not proceed unchecked, thal m_azmﬁarwm:az and
technological developments brought with them pollution and n.mmn.ﬂinn prob-
lems, and that international measures were needed, Shortly before the Second

Waorld War the emerging consciousness was summarized thus:

We have pecustomed ourselves 1o think of ever expanding _.adn__uﬂ.,..,m capacity, of
ever fresh spaces of the world (0 be filled with people, of ever new discoveries of
kinds and sources of raw matecials, of nun_muns.ﬁ._nn:“:ﬁn_ progress :_nnE._._nw
indefinitely to solve problems of supply. We have lived so long in what we have
regarded as an expanding world, that we reject in our contemporary EEH_._E of
ceonomics and of populatdon the realities which contradict such views. Yel oor
modern expansion has been effected in lange measure at the cosl of an actual and
permanent impoverishiment of the world.”

It was the creation of the UN in 1945 that began o put in place institutional
k arrangements o provide o more coherent basis for global action.

L6.2 The creation of the UN: 1945-72 The UN introduced a second
_ period, which culminated with the 1972 UN Conference on the Human
Environment. Over nearly three decades a range of international organiza-
tions with competence in environmental malters were created, and legal
instruments were adopted to address particular sources of pollution and the
conservation of general and particular environmental resources, These in-
m_nn_nn il pollution, nuclear testing, wetlands, the marine n“m..,wn&EnE and
its living resources, the quality of freshwaters and the dumping of waste at
The UN providad a forum for the discussion of the consequences of all this
technical progress, and introduced a period characterized by two fentures:
.H.mmzﬁmam.& arganizations became involved with environmental issuss, and
.”._.H_E_n issues began 1o address the causes of pollution and nE.&E.EnE..E
degradation. The connection was made on the relationship berween economic
Hevelopment and environmental protection, However the UN Charter did not,
Aand still does not, address environmental protection ar the conservation of
Manral resources. Other members of the UN family, including the Food and
ﬁmmmuzﬁn Organization (FAQY, the United Natons Educalional, mnmnaﬁm.mn
and Cultursl Orpanization (UNESCO) and the General Agreement on Tariffs
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and Trade (GATT), were granted a limited mandate over these maters. In
1949 the UN convened its first enviconmental conference. on the Conzerva.
tion and Utilization of Resources. The Conference, which presaged the 1072
Stockholm Conference and the 1992 UNCED, addressed six main issues
minerals, fuels and energy, water, forests, land, and wildlife and fish. The
main topics addressed included world resources and shorages xnnuzn.Ew
their interdependence, use and conservation); the development of new re.
sources by applied technology; education for conservation; the position of
less-developed countries; and the integrated development of river basins,!0
Discussions also focused on the relationship between conservation and use,
on the need to develop an apprupriate siandard 1o epsure conservalion in
hurnan effort to meet human need. and on the relationship beiween conserva-
tion and development, but no recommendations or action plan were adopted.

The Conference was significunt also because it recognized the UN's com-
petence over environmental and natural resource issues, In 1954 the General
Assembly canvened a major Conference on the Conservation of the Living
Resources of the Sea," which led w the conservation rules adopted in the
1958 Geneva Conventions.”” The following year it adopted the first of many
resolutions on atomic energy und the effects of radiation,”® which led to the
1963 Nuclear Test Ban Treaty™ nnd, ultimately, the political context for
Australia and New Zealand to bring to the International Court of Justice a
case calling on France to stop all atmospherie nuclear tesis.” These years
also suw the ndoption of the first global conventions on oil pollution preven-
tion,'® high seas intervention for clean-up,"” and lishility and compensation.'®
Other global agreements addressed high seas fishing and conservation and
the protection of wetlands.

Noteworthy regional developments included the 1959 Antrctic Treaty
limiting parties to peaceful activities in that region and prohibiting nuclear
explosions or the disposs! of radicactive waste; the BC's first act of environ-
mental legislation, in 1967; the 1968 African Nawre Convention, which
aimed at the *conservation, utilization and development of soil, water, flor
and faunal resources in accordance with scientific principles and with due
regard to the best interests of the people’? Tand, shortly before the Stockhalm
Canference, the first reaty to prohibit the dumping of a wide range of
hazardious substances at sea

By 1972 there existed an cmerging body of rules establishing environmen-
tal obligarions at the regional and global levels, and international organizations
were beginning to address international environmental issues, These weaty
and institutional developments were, however, sdopted in a piecemeal mw..m_pl
ion, and no international organization had overall responsibility IoF
coordinating international environmental policy and law, and few had 2
specific environmental mandate.
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163 Stockholm and beyond  The third pericd ran from the 1972 Stock-
~ holm Conference and concluded with UNCED. During this period the UN
~attempred to put in place a system for putting the task of addressing a
growing range of environmental issues onto a more coordinated and coherent
{ooting. A raft of regional and global conventions addressed new environ-
mental issues, and new technigues of regulation were emploved.

The 1972 Canference, convened by the General Assembly,™ adopted three
pon-hinding instruments: a resolution on institutional and financial arrange-
~ments; a declaration of 26 guiding principles; and an action plan setting forth

109 recommendations for more specific international action.*! These repre-
sented the international community’s first effort ar developing a coherent
strategy for the development of international policy, Taw and institutions to
protect the environment. According to one conumentator

Stockholm enlurged and facilitated means woward imemational action previously
limited by inadequale perceplion of environmental issves and by restrictive con-
cepts of natonal sovereigny ... There were significant elements of innovalion in
(1) the redefinitian of international issues, {21 he rationale for cooperation, [3) 1he
appronch w international responsibility, ond {4) the concepualization of inter-

kil

national arganizational relatonships

- Although the infusion of new imernational law was not dramatic, the wends
leading to Stockholm were reinforced, particularly in relation o marine
pollution, transboundary zir and water pollution, and protection of endan-
geted species. For international law the significant developments proved to
be the creation of the United Nations Environment Programme (UNEP); the
- establishment of coordinating mechanisms among existing institutions; the
definition of a framework for future actions to be taken by the international
community; and the adoption of a set of general principles to guide such
n.n__.__ﬂ_ including Principle 21, UNEP has subsequently been responsible for
Eu.ﬁﬁn_u:m_._EnE and implementation of its Regional Seas Programme, includ-
Ing some 30 regional treaties, as well as important global weaties addressing
‘0zane depletion, rade in hazardous waste and biodiversity.
L. r.u.nna_nru_a catalysed other global weaties adopted under the UN's aus-
Pices, These addressed, for the first time on global scale, the dumping of
Wastes at sea;* pollution from ships;®* trade in endangered species;™ and the
__En_namau of world culural heritage.® The most important agreement, over
fime, may be the 1982 United Nations Convention on the Law of the Sea
@nrcmu. This establishes & unique. comprehensive framework for the
mwfrwmwwinn_ of global rules for the protection of the marine environment
.MEm maring living resources, including detailed and important instiwutional
rangements and provisions on environmental impact assessment, technol-
“EY transfer and liability.® Its provisions have provided an influential basis
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for text subsequently adopiad, even prior o its eniry into force in Novambe:
1994,

Stockholm was also followed by other important regional developmenss,
including environmental protection rules in the EC, and the creation of ap
Environment Committee at the OECD. New regional agreements addressad,
in a more coherent and comprehensive fashion, the protection of migratory
species;™ the protection of habitats (as opposed to species);® land
transhoundary air pollution.*

Also in this period economic and financial insttutions began to address
environmental issues. In 1971 the GATT established a Group on Environ-
mental Measures and Intemational Trade (although it did not meet until
1991, and that organization began to be faced with countries adopting envi-
ronmental measures which might affect international trade. In the face of
increased public and governmental pressure, the World Bank and regional
development sought o integrate environmental considerstions into their
loan-making processes. This led to the establishment of an Environment
Department in the World Bank and the adoption of environmental impact
assessment requirements in most multilateral development banks. The 1990
Articles of Agreement establishing the European Bank for Reconstruction
and Development reflect changing tmes and values, including environmental
pbligations in that organization's fundamental objectives.” In 1990 the par-
ties 1o the Cuone Convention created a Muldilateral Fund to help developing
countries meet certain incremental costs associated with implementing that
agreement, and in 1991 the World Bank, UNEP and UNDP established the
Gilobal Environmental Facility to provide financial resources o suppart projects
which benefited the globsl commons. Later that year the GATT decided to
reactivale its long-dormant Group on Environmental Measures and Infer-
naticnal Trade. In the run-up to UNCED weaties were adopied to address an
gver extending range of subjects, applying new techniques and approaches
for environmental impact assessment;™ the transboundary impacts of indus-
tial accidents;®? and the protection and use of international watercourses.
Significantly the UN Security Cooncil declared thar ecological 1ssues could
constitute threats {o international peace and security. and the UN General
Assembly prohibited the use of drifimels.

‘Soft law' instruments also proliferated, and three have particularly influ-
enced new international laws: the 1978 UNEP Draft Principles on Shared
Matural Rescurces, the 1981 Montevideo Programme of the UNEP Group of
Legal Experts, and the 1982 World Charter for Nawre. Emu.mn..ﬁnﬁuﬂ:r&
efforts resulted in comprehensive efforts which influenced binding legal des
velopments. Particularly noteworthy was the work of the World Commissiof
on Environment and Development which produced the Brunddand Report
(*Our comimen furure’) and the accompanying Legal Principles and Recolt
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mendations on Environmental Protection and Sustainable Development pre-
pared by an Experts Group on Environmental Law. Cellaboration between
JUCN, UNEP and WWF produced the 1980 World Conservation Strategy and
s 1991 follow-up, ‘Caring for the earth: a strategy for sustainable living”.**
By 1990, when preparations for UNCED formally began with General
Assembly resolution 44/228, there existed a solid body of rules of inter-
pational environmental low. States were increasingly subject to limits on the
right to allow or carry oul activities which harmed the environment New
gtandards were in place, a range of technigues sought to implement those
..v._n_:_mam. and environmental issucs were intersecting with economme mat-
ters, especially trade and development lending. Perhaps most significantly, as
part of the global bargain in the mave towards global instruments, developing
‘countries had succeeded in establishing the principle that finuncial resources
should meet some of the costs of implementing obligations, and it had been
accepted that not all countries should be bound by the same standards. New
institutions addressed regional and global environmental ssues, and old insti-
tutions were reforming themselves 1o begin 1o integrate environmental
considerations issues into their activities. In spite of these relatively impres-
sive achievements, environmental matters remained a peripheral matter for
the international community,

L64 UNCED and beyond UNCED launched o fourth period for the
‘greening’ of international law, which might be characterized as the period of
integration, requiring environmental concerns w be integrated into and fully
taken account of by all relevant activities. In December 1987 the UN General
Assembly had endorsed the Brunddand Repuri,” and the following year
‘called for a global conference on environment and development.™ UNCED
was formally proposed in December 1989 by General Assembly Resolution
44/228, and after four preparatory negotiating sessions 176 states, several
dozen intenational organizations and several thousand NGOs converged on
Rio de Janeiro for iwo wesks in June 1992, The purpose of the conference
‘was o elaborate strategies and measures 1o halt and reverse the effects of
environmental degradation in the context of strengthened national and inter-
‘nationzl efforts to promote sustzinable and environmentally scund development
in all countries, UNCED adopted three non-binding instruments: the Rio
Declaration on Environment and Development (the Rio Declaration),”” a

- Non-legally Binding Authoritative Statement of Principles for a Global Con-

sensus on the Management, Conservation and Sustainable Development of
All Types of Forest (the Forest Principles); and Agenda 21.* Two treaties
were glso opened for signature at UNCED: the Convention on Biological
Diversity,® and the United Nations Framework Convention on Climate
Changs= 4
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It iz still toa early to fully judge UNCED's contribution o the progressive
development of international law. Ceriainly it will lead 10 more International
laws, but whether they will support or undermine efforts to protect the envi-
ronment remains to be seen.

Nevertheless UNCED heralded a new stage of international environmental
lawmaking. The UN General Assembly adopted five follow-up resolutions
giving effect to UNCED recommendations, including negotiations for a con-
vention on drought and desertification; the convening of a conference on the
sustainable development of small island states; the establishment of the Com-
mission on Sustainable Development; and a conference on swraddling and
highly migratory fish stocks."! Post-UNCED agreements updated earlier *first
generation’ marine pollution agreements,” and introduced new rules on liability
for oil pollution and for environmental damage generally. ™ New treaties are
likely on nuclenr safety and liahility, desertification and drought, and the
prevention of industrial disasters, and many existing agreements are being
updated and modemized in the light of UNCED's new principles. The early
entry into force of the Climate Change and Biodiversity Conventions sug-
gested that such political will as existed at UNCED to adopt the instruments
had been carried forward into the next phase.

2 Making international environmental law

How international law is made or brought about is imporant to enderstand-
ing the nuture of the existing regime. This section exumines how international
environmental policy and law is developed, under what circumstances and in
what fora it is canceived.

2.1 Creating rreaties

As noted before treaties are the most important source of international envi-
ronmental law. There are no rules preseribing their form or how they should
be developed, but the 1960 Vienna Convention on the Law of Treaties lays
down rules for treaties concluded after 1980 on such matters as entry info
force, reservations, interpretation, termination and invalidity. Treaties go by &
variety of different descriptions, such as conventions, prowcols, covenants,
pacts or acts, but there is no legal significance associated with these different
terms.

Megotiation of treaties has recently bezn following an increasingly stat-
dardized process. Ofien the need for a treary is initially promoted by 2n
international organization or a NGO, Negotiation formally begins within the
framework of an existing intsmational erganization or with the establishment
of an independent single purpose organization, often called an Intergovert-
mental Negotiating Committee (INC). Formal negotiations are often preceded
by informal negofiations, where the parameters are determined and the pre-
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liminary positions of states are-investigated. The initiative for these informal
discussions and the formal negotatons most often comes from an inter-
notional organization such as UMEPR Negotiations can take many years, for

example, the negotiations for UNCLOS bepan in the 19603, formally com-
&n:nmn in 1973 and were not concluded until 9582, In order o accelerate the

process, negotiators are normally separated into several working groups which
address separate issues simultancously. Recent negotiations have also tended
to allow substantial input from the NGO community, with some cases a NGO
draft being used as the basic negotiating text for the INC (that is the 19%]
Madrid Protocol to the Antarctic Treaty and the CBD).

The negotintion of a treaty 15 concluded by the adoption of the text of the

treaty by the representatives of the relevant stares. Unanimity in adoption of a
treaty is not, however, always required. Indeed the custom for international
[treaties in some areas is for a two-thirds” majority of negotiating states to
consent to the draft text, Each negotiation adopts its own rules of procedure
which outline how adoption is 1o 1oke place.

 The full obligations or comimitments in a treaty, however, do not become
legally binding until a treaty has ‘entered into foree’, although adoption does
impose limited obligations on the parties. Traditionally a treaty did not come
into force until all the negotiating states expressed their consent. This may be
altered by agreement and 1t is now more usual wfind that the treaty enters
into foree when it has been consented 1o by a specified number of states or
states havinp certain charneteristics. In such cases, however, the reaty 18
binding only between those states which have consented, though states which
heve adopted u treaty are expected, pending their consent, not to do anything
which undermines its objects and purposes,

Consent may be expressed a number of ways, with the permitted ways of
becoming a party to a particular eaty always being outlined in the text of the
treaty itself. ‘Signature’ and ‘ratification’ are the most frequent means of
expressing consent. The signature is that of the delegation negotiating the
treaty and is sometimes the act of adoption as well. Ratification refers to the

legislative and executive measures that a country is required by is constitu-
tion 1o undertake to be legally bound by a treaty (that is Act of Parliament).
Another common way that a stale can become a party 10 a treaty is by
accession, Accession is the term used 1o refer 1o countries who join the treary
after it has entered into force. Accession is, however, only possible if it is
Brovided for in the treaty or by agreement of all the parties w the treary.
~ Treaties do not necessarily lay down clear or detailed rules capable of
Being acted upon without further clarification or elaboration; more often they
are no more than a ‘framework’, laying down only very general requirements

- 9r guiding principles. The frequently cited prototypes are UNEP's Regional
Seas Treaties and the 19835 Vienna Convention. The original text of the 1976
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Barcelona Convention on the Protection of the Mediterranean Sea, the first
Regional Sea Treaty, contained only the vaguest of guiding principles. Thess
have subsequently been developed into much more specific and binding legal
obligations through its accompanying protocols on cooperation in combating
ail spills, dumping of wastes, protection of the marine environment from
land-based sources of pollution, and protection of specially sensitive areas. In
truth nearly all modern treaties are framework treaties. For example both of
the treaties signed at UNCED are based upon the framework approach and
envisage further protocels on a wide range of matters in order 1o develop the
normalive content of the convention.

2.1.0  Biodiversity convention  The multilateral negotiations for the CBD
were typical of modern treaty development. Negotiations for the CBD began
formally in 1987 with UNEF Governing Council Decisions 14/26 and 15/34,
which called upon UNEP w0 set up a series of expert group meelings. Started
in November 1988, the initial sessions were referred to as meetings of the
‘Ad Hoe Working Group of Experts on Biclogical Diversity’. By mid-199%0
sufficient progress had been made, including the completion of studies on
various aspects of the issues, for several working groups to be established.
For example the Sub-Working Group on Bietechnology was established to
prepare terms of reference on biotechnology transfer. Other working groups
examined issves such as dn situ and ex sizy conservation of wild and domesti-
cited species; access to genetic resources and lechnology, including
biotechnology; new and additional Anuncial support; and safetv of release or
expenmentation on genetically modified organisms,

The Governing Council of UNEP then created an ‘Ad Hoc Working Group
of Legal and Technical Experts’ in mid-1990 1o prepare a ‘new international
legal instrument for the conservation and sustainable use of biological diver-
sity'. The legal nnd technical experts considered the repors of the variows
working groups in drafiing the convention, The Executive Director of UNEP
prepared the first formal drafi Convention on Biological Diversity, which was
considered in February 1991, by an “Intergovernmental Negatiating Commil-
tee’. The first INC meeting was also known as the third session of the Ad Hoe
Waorking Group of Legal and Technical Experts. Four suhsequent sessions of
the INC were held in the intervening two years, culminating in the sdoption
of the final text of the weaty in Nairobi, Kenya on 22 May 1992 On 29
September 1993, the Secretariar received the thirmeth ratification, which wes
the reguired number of ratifications for the Convention tw enter into forcs,
and the Convention entered into force three months later.
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2.2 Institutions

After treatiss the most important source of new international environmental
puolicies and rules are the acts of international organizations. Not oaly do they
often initiate multilateral negotiations for new treaties, they also produce
policy, guidelines, codes of practice and resolutions which Em.#___.mﬂw volun-
tary and non-binding in strictly legal terms. These types of instrument are
often referred to as ‘soft’ law. Despite the voluntary nature of many of these
instruments, their role is impartant from a legal viewpoint as there 1s growing
evidence that they have considerable influence on state practice and, in any
event, they often eventually evolve into hard law, The important role that
international organizations play in the development of policy and law was
officially recognized at UNCED. Agenda 21 for instance not only devoted an
entire chapter ta the role of international organizations but also called for the
establishment of the CSD 1o ¢nsuce that the UN and its agencies implement
its obligations. :

Although soft law is elusive and hard to define, it has an important
gontribution 1o make in establishing a new legal order in a dynamic held
such 45 international enviroonmental law, Soft law’s advantage over hard
law, and hence its importance, arises from its flexibility. The soft law
approach allows states to tackle a problem collectively at a time when they
do not want to completely shackle their freedom of action. With environ-
mental malters this may be either because scientific evidence is not conclusive
or complete but a precautionary attitude is required, or because the eco-
nomic costs are uncertain or overburdensome, Such an approach does enable
states 1o assume obligations that they would not otherwise assume, because
these are expressed in vaguer terms, or conversely, in soft law form enable
formulation of obligations in a precise and restrictive manner that would
not be acceptuble in a binding wenty, This flexibility is vital in securing the
necessary compromises o develop policy and law in today’s diverse inter-
national community.

Internananal organizations also develop international environmenial palicy
indirectly as a consequence of providing a permanent forum where negotia-
tion of further rules and policy occurs. They thus facilitate and shape the
compromises necessary to develop policy and law in a world consisting of
different states with divergent interests and values. Their influence in this
fegard is through the provision of support services such as legal and scientific
‘adyice or secretarial services. For instance international organizations will
bften prepare the initial drafts of negotiating texts, drawing up preliminary
‘#Zendas and commenting on proposals, and in this way they net only zid
nezotiations but have a substantive input inte negotations. In this sense they
‘Make 3 valuable contribution as part of the lawmaking process although they
8re not themselves rechnically involved in the process. The availability of
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their administrative machinery is an imporiant part of the lawmaking process
and should not be underestimated,

Most international organizations are involved in supervising, monitoring
and prompting implementation of their codes and sometimes conventions,
This is done more by reminder and comment than through active or binding
enforcement measures. The key tasks that they perform in this context are
those of collecting information and data, receiving reports on treaty mmple-
mentaticn by states, facilitating independent monitoring and inspection and
acting as a forum for reviewing the performance of swtes or for the negota-
tion of further measures and regulations. Supervision of this kind also often
entzils the negotiation and elaboration of detailed rules. standards, or prac-
tees, usually as & means of giving effect 1o the more general provisions of the
treaty under which they are conducted. Not only does this give the treaties a
dynamic charncter and allow the parties to espond to new problems or
priorities, it is also a form of lawmaking. In some instances, this rule-miaking
can have a legal significance beyond the immediate convention under which
they were promulgated. For example the standards set by the IMO in safery
and oil pollution discharges are accepted and implemented by countries not
bound by them,

Recent developments foresee an even greater role in policy development
and lawmaking. Both the Antarctic Mineral Resources Commission and the
Internationn] Seabed Authority were delegated considerable power to manage
the resources under their control. Crucially they both had the power 1o make
binding decisions based upon a majority decision as opposed to relying upon
unanimiry. As experience with the international fishery commissions has
illustrated, the latter type of voluntary agreement has proven o be incapable
of making the tough decisions necessary for efficiently wilizing common
property or arresting the ‘tragedy of the commons’. Even though the Antarc-
lic Mineral Resources Commission never came into existence and the fisture
of the [nternational Seabed Authority is uncerinin, they indicate the type of
power and contral international organizatons may be given in the future.

As we shall see internstionzl organizations also act as dispute resolution
mechanisms which create rules and develop the law through clarification by
‘judicial” interpretaton of many of the vague rules of & convention. Finally,
they provide a forum in which state practice. the basis of customary intet-
national law, can be developed and manifest frself

221 UN emvironmemal programmne  One of the more important and 8¢~
live international organizations for developing international environmental
law over the last two decades has been UNEP. Created in 1972 to implement
the results of the UNCHE, UNEP first spzlt out its objectives for the develop-
ment of international environmental law in 1973 when it stated that it

"
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intentions were: to contribute towards the development and codification of a
new body of international law to meet new requirements generated by envi-
ronmenial concerns based on the Stockholm Declaration; to mmnm:m.__ﬁ
cooperation in dzveloping the law on state responsibility in accordance with
the principles of the Stockholm Declaration; to coniribute to development of
international law at national and regional levels; to promote protection of the
international commons and their regulation fram an environmental view-
point; to establish guidelines and procedures for avoidance and mﬂn__manﬁ.oq
disputes; and to study institutional structures relaled to the environment with
the aim of devising efficient new mechanisms or improving old ones.

Central to their efforts to develop international environmental law has been
the Programme for the Development and Periodic Review of Environmental
Law, better known as the ‘Montevideo Programme’. The Programme can be
grooped loosely into three categories: {1) conclusion of international agree-
ments; (2) development of international principles, guidelines and standards;
and (3) provision of international assistance for national legislation and ad-
ministration. Under each one of these headings, UNEP has developed a
considerable body of documentation and a number of treaties, These include:
the Regional Seas Treaties, the 1979 Bonn Convention, the 1985 Vienna
Convention and the 1989 Basle Convention, Various guidelines have also
been produced including: the 1978 Principle of Conduct in the Field of the
Environment far the Guidance of States in the Conservation and Harmonious
Utilization of Natural Resources Shared by Two or More States; the 15985
Montreal Guidelines for the Protection of the Marine Environment Against
Pollution from Land-based Sources; the 1987 Caire Guidelines and Prin-
¢iples for the Environmentally Sound Management of Hazardous Waste; and
the 1937 Geals and Principles of Environmental Impact Assessment. UNEP
has also provided considerable assistance in the drafting of national cnviron-
mental legislation for both developed and developing countries.

Even though the normative content of the UNEP instruments tends to be
weak and many are replete with ambiguities and contradictions, some of
these inscruments have developed into binding regimes, Notsble examples
of this hardening include the development of over 40 separate protocols
under the Regional Seas Programme; the 1985 Vienna Convention which
has been developed into one of the leading environmental treaties through
several accompanying protocols, most notably the 1987 Montreal Prowocol;
-and the wansformarion of the Cairo Guidelines and Principles for the Envi-
‘Tonmentally Sound Management of Hazardous Waste into the 1989 Basle
..Da:ﬁ:no:.

Although many of UNEP's initiatives have not so far been implemented
.....mmnn.med__.. and despite the fact that it is not possible 1o judge whether they
- Wwould have come about in the absence of UNEP, UNEP has undoubtedly
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played an important role in their development and influenced their substan-
tive content,

2.3 Conference of the parries

All effective treaties provide a mechanisms whereby the parties can meet and
consider how the purposes of the ety are being met. Often these meetings
are known as the Conference of the Parties or the COP. The COPs are the
principal forum where the often general obligations found in many treaties
are developed into meaningful commitments. They also provide for flexibility
and adaptability within a convention. In & modern treaty COPs are held at
regular mtervals, typically every two years. The powers delegated to these
bodies normally include: keeping under review the implementation of the
convention; establishing the form and the intervals for the information trans.
mittals required by the convention; considering such information as well as
reports submitted by any subsidiary body: considering and, if necessary,
adopting amendments to the convention, its annexes and protocols; establish-
ing subsidiary bodies as deemed necessary; and coordinating the secretariar,
the subsidiary bodies and executive bodies of other relevant conventions.
Essentinlly COPs acl us the legislative arm of a convention and, conse-
quently, are the formal source of much international environmental policy
and Law,

Whereas early COPs were rather private affairs, involving only govern-
ment delegations, excluding the public and receiving very little media attention,
currently, most important COPs attract considerable atlention from a wide
range of interests and allow considerable public involvement in their
decision-making process. For exemple, at the Eighth COP w CITES in 1992,
there were over 1000 repistered participants representing some 140 NGOs
und & further 536 members of the press.

The importance of the role performed by the COP is perhaps most graphi-
cally illustrated by the absence of an effective COP, such as with the | 968
African Convention, Withoot & proper COP mechanism it has achieved very
little in its 25-vear history.

2.4 The Antarctica Treary  The important role of a properly functioning
COP In developing policy and law and the politics involved in arriving at
COP decisions are Dlusrrated by the experience of the Antarctic Treaty Sys-
tem and its COP, the Antarctic Trearv Consulative Party Meetings (ATCMs).
The 1959 Antarctica Treaty as originzlly adopted comtained few conerste
commitments and developed no institutonal structure for its implementation
(that is no convention ‘secretznat’ was established). In the absence of any
institutional structure the Trzaty has been almost entirely managed by the
biznnial meetings of its "COP°, the ATCMs. The purpose of these meetings.
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outlined in Article IX is ‘to exchange information, consult on matiers of
common interest pertaining to Antarctica, and formulating and considering,
and recommending to thelr Governments, measures in furtherance of the
principles and objectives of the Treaty, including measures regarding:

g} wse of Antarctica for peaceful purposes only;

i) fecilitation of scientific research in Antarctica;

fe)  tcilitation of international scientific co-operation in Antanclica;

i) [acilitation of the exercise of the dghts of inspection provided for in Article
Wi af the Treaty;

(e} questions relating to the exercise of jurisdiction in Antarctica;

(1 preservation and conservation ol living resoorces in Antarctica

ATCMs occur at a conference hosted and arganized by one of the Consulta-
tive Parties and usually last for about two weeks, The first such meeling
aeeurred in 1960, Although they used to occur every twao years, since 1991
they have been held on an annual basis. The most recent was the XIXth
ATCM held in Seoul in May 1995, The terms of the Treaty are developed
through a varicty of legal instruments which include ATCM or SATCM
Recommendations, protocols to the Treaty or separate conventions, The most
commonly used instruments ore the ATCM Recommendations which are
made consensual basis. To date there have been over 200 Recommendations
made on a wide variety of subjects including: environmental protection,
metearology, telecommunications, transport and logisties, tourism and ex-
change of informatian, In addition to these regular meetings, special meenngs
wre called from time to time to consider special issues; the most recent of
these special ATCMs (SATCM) occurred in April 1991 in Madrid to finalize
the Protocol on Comprehensive Environmental Protection for Antarctica,

The extent to which the ATCM has developed a detailed and elaborated
Article X(f) is a paradigm of policy and rule-making by a COP. From this
general obligation #n elaborate management regime has been developed
through additional recommendations, protocols and further conventions to
_Brovide comprehensive protection for the environment in Anlarclica,

The development of Article X(f) began at the very first ATCM where rules
2overning the conduct of scientists working in the area, which had been
developed by the Scientific Committee on Antarctic Research (SCAR), were
issued 1o all Antarctic expeditions. These ideas were further discussed at the
second ATCM (Recommendation 1I-1T) and were developed into the Agresd
‘Measures For The Conservation Of Antarctic Fauna And Flora {Recommen-
dation TTT-31).

As further threats to Antarctica became known, the ATCM has been the
mechanism through which new regulations have been developed 1o control
them. For .Eﬂuhnm when MNorway expressed renewed inlerest in commereisl
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exploitation of seals in 1964, it was suggested at the Ilird ATCM in 1964 that
national governments should regulate pelagic sealing on a voluntary basis. A
the next ATCM a further step was taken with the Consultative Parties adopt-
ing Interim Guidelines for the Volumary Regulations of Antarctic Pelegic
Sealing (Recommendation IV-XXI). Finzlly, in 1972, the Consultative Par-
ties adopted the Convention for the Conservation of Antarctic Seals,
establishing a regime of protection for six specizs of Antarctic seals most
threatened by sealing.

Smmilarly, when both Japan and the USSR began investigating the possibil-
ity of harvesting krill on a commercial scale in the late 1960s, the ATCM
once again provided the framework within which a regime was developed 1o
control and manage the marine resource. Negotiations were commenced at
the Ixth ATCM at London in 1977, After seven separate meetings and con-
sultations the Convention on the Conservation of Antarctic Marine Living
Resources (CCAMLE) was adopted. CCAMLR was an innovative document
in that it contained a management regime based upon an ecological approach
as opposed (o a political une. This ecosystem approach meant that, instead of
the jurisdictional boundaries of the Convention being determined by political
parameters, it was defined by reference to the “Antarctic Convergence’, the
natural biological frontier of the Amarctic marine ecosvstem (which occurs
where the warmer waters flowing south meet the Antarctic water). It also
meant that unlike most other ashery agreements, which sét quotas based
upon maximum sustaineble yields of the target species only, under CCAMLR
equal consideration has 1o be given to the likely effects on non-targer species
and the marine ecosystem as a whole,

When the possibility of mineral exploitation arose, the Consultative Parties
began negotiations for a treaty to regulate the development of the mineral
resources of Antarctica in 1977 at the IXth ATCM. Recommendation (TX-3)
established a moratorium on mineral resource activity in Antarctica (depen-
dent on the ‘tmely conclusion of s convention on mineral resources activity”)
and the negotiations for an Antarctic Minerals Convention were commenced.
By 1988 nepotations were completed and the Convention on the Regulation
of Antarctic Mineral Resource Actvides was adopted. The Convention cre-
ated a regime proscribing all mineral resource activity unless and until the
person who proposed such an activity proved, by exrensive sindies, that the
activity in question would not canse damage to the Antarctic environment.
Like CCAMLR, CRAMRA contained many innovartive techniques never sesi
before at internationsl level. Tts most tadical aspect was the amount of
autharity given o the Commission (o manage Antarctica, mentioned before.

Many environmenralisis Telt thar CRAMEB A would stimulate mining inter-
esls as a result of the legsl cermainty which CRAMRA brought to mining
rights in Antarctica. They argued that as the world’s last pristine terresmial
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environment, cotnmercial exploitation of Antarctica was unthinkable: Antare-
tica should be preserved as a world park. As a result of intense palitical
lobbying, the following ATCM, the XVih, was dominated by the fate of
CRAMRA and environmental issues in general. The fate of CRAMRA was
finally sealed by Recomnmendation (XV-7 and XV-8) which established a
SATCM to consider the various proposals submitted by the Consoltative
Parties to declare Antarcticn a world park.

The SATCM established at the XVth ATCM, over the course of a single
year, nzgotiated a protocol ta the Treaty which developed the disparate ele-
ments of the Antarctic Treaty System into a comprehensive environmental
protection regime, The form and content of the Pratocol were heavily influ-
enced by NGOs with many of the government delegations containing NGO
representatives.

The ATCM mechanism has not only developed a comprehensive regime
for the protection of flora and fauna in Antarctica but has developed similarly
comprehensive regulations governing every aspect of man’s activities in the
region, The comprehensiveness of this legal regime s probably the best
example of international regolaton of an internntional resource, and it is
possibly one of the only cxamples of the successful international regulation
of an international resource. The rensons far this are many and varied. The
success of the system is, however, due in part to the fact that the Antarctic
Treaty System has shown remarkable flexibility and adaptability in allowing
the Antarctic Treaty Svstem o meet the changing demands of its constitu-
ents. This dynamism has been due to the effectiveness of the Treaty's
conference of the parties in developing the necessary policy and rules at an
acceptable speed and within an scceptable fora for all the Consultatve Par-
ties: a success all the more remarkable given the absence of a secretariat for
the Treaty,

The legal techniques developed by the ATCM have also influenced devel-
opments outside the ambit of Antarctica, The ecosystem approach first seen
in CCAMLR has been adopred in the 1985 ASEAN Convention and is seen
also in the Biodiversity Convention, In this sense the ATCM has therefore not
only developed International law und policy by feshing out the guiding
principles af one treaty but it also has had a wider impact on the body of law
85 a whole.

The rise and fall of CRAMRA also illustrates how COPs have changed
OVEr recent years, becoming not only important sources of law and policy but

-2l50 an important source of accountability. In addition the manner in which

these rules and policy have been made illusirates the important role that
NGOs and scientific bodies ean have in their development.
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2.4 Standing commimees

Increasingly modern conventions are streamlining the decision-making proc-
ess of the COPs. For example at most COPs several working groups are
established 1o deal simultancously with matters on the agenda. Only after
agreernent has been reached in the working group wall the matier be pre-
sented to the plenary of the COP for formal approval. Another method
beginoing to emerge is the delegation of maters to a standing commitiee
consisting of a restricted number of parties which will meet betwesn the COP
sessions. The Implememtation Comumittee of the Montreal Protocol is an
important example of a standing commirtes, with the autherity to consider
implementation of the Protocol. Furthermore the work of this Committee
muy have a wider effect in that it will be used as a precedent to help clarify
similar obligations in other contexis,

The Multilateral Fund under the Montreal Protecol is also managed by o
commutiee of elected members of the parties. known s the Executive Com-
mittee. In this case the Committee 15 made up of |4 members (seven from
developing countries and seven from developed counties). Each Commitiee
member represents a constituency of parties to the Protocol. Importantly
decisions are made on the basis of a double majority, whereby it must be
passed by members representing o majority of constituents and more than 50
per cent of the contributions of donors, The Commitiee is empowered 10
develop and monitor the implementation of specific operational guidelines
and administrative arrangements for the purpose of schieving the ubjects of
the Multilaters) Fund under Article 10 of the Montreal Protocol, Even though
its work will be primarily about financial matters and project approval, its
interpretation of the meaning of ‘incremental costs' has not only developed
the meaning of Article 10 of the Monweal Protocol, but also has had impor-
tant consequences for the other conventions using this term such as the CBD
and the CCC. Furthermore without the requirement of unanimity in decision
making, this will mean that the policy developed by the Committee will
prabably be innovative and, therefore, provide an important source of pre-
cedents for olher fora.

This technigue is most developed in the 1944 Chicagn Convention on [ntee-
national Civil Aviation. Under Articles 37 and 54 of the Convention, intrnational
standards on gircrafi noise and engine emissions have been developed by the
Coungil of the International Civil Aviatien Organization (ICAQ). The ICAO 15
made up of 33 elected representatives of the parties w the Convention. Stan-
dards are adopted in the ICAO by a rwo-thirds’ majority. Once adopred they
become mandatory, without the nead for metification. for those states which do
not notify the ICAQ of their intention not to accept them. The authority of the
ICAD is unparalleled in the environmental sphere and is probably the closest
thing to an internationa! legislanme that exists wday.
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2.3  Secretariat

Although the COP is the repository of most of the formal awtherity to develop
new rules and policy, the secrefariat can also contribute to the development
and application of policy. If the COP can be likened to the legislative arm of a
convention then the secretariat is its executive, The influence of the secre-
tarial i developing law is similar 1o that of an international organizaton,
only more focused.,

Secrelarial functons normally include such matters as: making arrange-
ments for sessions of the COP and its subsidiary bodics and providing the
support for these conferences; compiling and transmitting reports submitied
to ity helping the parties, particularly developing country parties, to compile
the information required by the provisions of the convention; preparing re-
ports on its activities and presenting this to the COP; and ensuring the
necessary coordination with the international organizations or the secretariats
aof other conventions.

As with international orpanizations sceretariats provide continuity and a
forum through which exchange can oceur. They also have an importan)
influence on the activities of the COP in that they coordinate and organize the
meetings of the COP, establish agendas, and, in some instances, can be
delegared power to enact legislation,

Animportant example of lawmaking by a secretnriar is Tound in the Warld
Heritage Convention, Under this Convention the Wirld Heritsge Centre, the
Secreturist of the Convention, 15 authorized to pronounce Operational Guide-
lines which develop the general commitments of the Convention into specific
obligations. For instance, although the Convention provides that an area must
be of ‘outstanding natral beawty' Tor it w be a World Heritage Site, it is the
guidelines that set out the precise features that a site must possess in order 1o
be listed. Other exarmples of similar powers can be found in the development
of internutional health regulations by the World Healih Organization, the
development of standard meteorolagical practices and procedures by the
World Meworological Organization or the development of international food
standards of the Codes Alimentarius Commission,

2.6 Scientific/technical panels

The administrative structure of many modern environmental conventions con-
sists not only of a secretariat but also contzins scientific and technical panels,
often referred to as the ‘subsidiary bodies’. These subsidiary bodies are the
engines for the development of policy. Although they come in many differsnt
guises, they are often either a permanent technical committee of an organiza-
tion such as UNEF, the FAO ar the IMO or an independent hody esthlished
to help the coavention itself (that is the IPCC for the CCC). A convention
may have one or more subsidiary bodies. Ostensibly they are politically
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independent although this is rerely the case in practce. Their main function
is to provide advice on a range of aspects: technical; scientfic; policy; imple-
mentation; legal; and financial matters. Ultimately they are established 1o
develop recommendations for the secretariat or the COP. They either mest at
regular intervals or are in permanemt session. They are normally open
participation by all partes. Typically they are constituted of government
representatives competent in the relevant field of expertise, The work that
they carry out is vital for effectiveness of a convention. In cffect they provide
the intellectual input to the secretariat Typical responsibilities include: pro-
viding assessments of the relevant state of scientific knowledge; preparing
scientific assessments on the effects of measures taken in the implementation
of the convention; identifying innovative, efficient and state-of-the-art tech-
nologies and know-how and advice on the ways and means of promoting
development andfor transferring such technologies; providing advice on rel-
evanl scientific research; and responding to scientific, technological and
methodological questions that the COP may pose.

These bodies have a research, advisory and coordinating role rather than a
managenal or lawmaking one. Though they have no regulatory role, they do
come to conclusions and make recommendations, drawing altention to man-
agement and Jegislative needs, indicating whether species or pollutants should
be added o regulatory annexes, In this indirect way they make a significant
contribution 1o the development of policy and law,

2.6.4 SCAR and the Amtarctic Treary System One of the longest standing
examples of such a panel is found in the work of SCAR within the ATS.
SCAR is a scientific committee charged with the initiation, promotion and
coordination of scientific activity in Antarctica. SCAR was established con-
temporancously and in parallel with the Antarctic Treaty. SCAR operules
with a small secretariat, and holds regular meetings at which overall activities
and priorities are discussed. Much of the detailed scientific coordination i5
handled through irs permanent working groups of which there are 11, cover-
ing everything from biology to solid earth geophysics. SCAR operates in
consultative party countries through national committees. Through these, and
by direct relations with the azencies managing national seientific activitias in
Antarctica, national scientific expertise is harnessed. Members of 1tz working
groups need o be able to bring relevant professional knowledge 1o their
deliberations and should not be zppointed on political grounds or merely 0
arain a national presence.

SCAR has acted as a valuahle vehicle for the developmenrt of pelicy and
rules for the conservation of Antarctica. The agreed messures were initially
prepared in consultation with the SCAR Working Group on Biology. Coun-
tries seeking membership of SCAR, which is usually a precursor to coasulitive
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party stawus under the Treaty, are required to give an undertaking that they
will comply with the principles of protection of the environment recom-
mended by SCAR. The development of the 1991 Madrid Protocal o the
Antarctic treaty was heavily influenced by SCAR’s Working Group on Biol-
ogy and a Group of Specialists on Environmental Affairs and Conservation.
SCAR's reports have also regularly been acted upon. Examples include: 1-8
Conservation of Fauna and Flora, VIII-3 $588Is; VIII-1 Man's Impact on the
Antarctic Environment; VII-13 Antarctic Environment; 1IX-3 Man's Impact
on the Antarctic Environment, XIV Environmental Impact Assessment. The
Antarctic Seals Convention invites SCAR to make recommendations on hu-
mane methods of killing and capture, which are required to be practised by
those taking seals (section 5). Furthermore the Convention requires that the
parties must notily SCAR annually of any steps that they have laken to
implement the Convention during the previous year,

27 NGOs and private concery

NGOs have proliferated in the last 20 years and are now & standard feature of
many international environmental meetings, They make & vital contribution
to the development of imternational environmental policy and law, Allhough
the effectivencss of NGOs varies greatly, ns n whole they have become
increasingly effective. This has largely been achieved through their observer
status at international and regional orpanizations and COPs. They are also a
source of considerable numbers of scientific and technical papers presented
to the COP which in some instances can be tabled directly, but in most cases
have 10 be ndopted by a party before they can be submitted formally,

Increasingly they are coordinating their activities in order 10 be more
effective. For example at many COPs, NGOs meet daily 10 coordinate their
policies and actions. At the INC meetings of the CCC or the CBD, not only
were there daily coordination meetings but, prior 1o the COP, there were
week-long conferences of the environmental NGOs to coordinate their poli-
cies and activities for the forthcoming INC. Some well-known examples of
policy or legal developments directly attributable to NGOs are: the morato-
fum an whaling under the International Whaling Commission; the 1991
Protocol on Comprehensive Environmental Protection for Antarctica; and the
listing of elzphants on Appendix 1 of CITES.

The role played by NGOs was widely recognized at UNCED, Agenda 21
devoted a chapter to the role of NGOs and called upon the states and inter-
national organizations to improve access for NGOs to the processes of policy
making and lawmaking.

7.4 The World Conservation Union ({L/CN]  The activities of one of the
most important NGOs, The World Conservation Union ([UCH), illustrates



232 Global enviranmental problems and internarional agreements

the role that NGOs play in developing policy and law. The IUCH has partici-
pated in the drafung of many conventions on naturs consarvadon. [t even
initiated the preparation of CITES and the CBD. CTTES had its origins in an
TUCN Resolution in 1963, before being concluded in 1972 and the CBD had
its origin in an JUCN Resolution in 1981, Other treaties in which the TUCH
has been invelved in the elaboration or preparatory texis include: the 1963
African Convention; the 1986 Apia Convention; the 1979 Bonn Convention;
and the 1985 ASEAN Conventon.

The TUCK has also played an important role in the implementation of
numeraus conventions. It provided the secretariar for the CITES, unal this
was Laken over by UMEP. The World Heritage Convention expressly provides
for IUCH assistance in the deliberations of its World Heritage Commitee, on
which it has consultative status, It also provides that the Committez should
call upon the IUCN to implement its programmes and projects, Finally the
World Heritage Convention provides that UNESCO should utilize the serv-
ices of IUCN to prepare documentation for the Committee and for the execution
of its decisions,

The IUCN was the principal architect of both versions of the World Con-
servition Strategy. It also contributed 1o the drafting of the World Charter for
Mature, the initintive for which came from the President of Zaire, who pro-
posed its elaborution, first at the 1975 IUCN General Assembly in Kinshasa
The original lext was drafted by the Legal Commission of the IUCN and then
examined by the General Assembly of the [UCN before being transmutted 10
the UN where it was ndopted by the General Assembly in 1982,

3 Baslc principles of internntionnl environmental law

The relationship between environmental protection and international law his
thus been tansformed in recent years. Previcusly marginal, internaronel
environmental issues are now a central concern of the UN, GATT and other
international institurions, and to all governments. Scientific and political
concern shout plobal and regional environmemal issues is reflected in an
increase in the number of international agreements and acts relating to the
protection of the environment. At any time negotiations are in progress for
different insruments in different fora, making it virwally impossible fuor all
but the most highly resourced states 10 maintain effective, and consistent,
negotiatng positions,

Despite these impressive achievements thers is reason to doubt the 1mpact
of this body of law on sctual governmental and human behaviour, Limited
implementation and enforcement suggests that international environmental
law remains in its formative stages. Lawmaking is decentralized, with legisla-
tive initiatives being developed in literally dozens of different intergovernmental
organizations at the global, regional and sobregional level Coordination

Principler aof international law 233

between the initiatives is inadequate, leading to activities which are ofien
duplicative and sometimes inconsistent, Moreover the lawmaking process
tends to be reactive and somewhat e koo in nature, often depending upon the
vagaries of political, economic and scientific events and findings.

Although no single international legal instrument establishes binding rules
or principles of global application, the pattern of state behaviour has given
rise to an emerging set of guiding prineiples and manimum stendards of
acceptable behavioor in relation to particular environmental resources. These
principles and standards wre considered in the following sections,

il Gereral principles

Several general principles and rules of international law have emerged, or are
emerging, specifically in relation to environmental maters, as reflected in
treaties, binding acts of international organizations, state practice and sofi
law commitments. They are general in the sense that they are potentially
applicable o all members of the international community across the range of
activities, which they carry out or permit to be carried out, and in respect of
the protection of all aspects of the environment.

According to one view, principles and rules

point o particular decisions about legal obligations in particular circumstances,
but they differ In the charncter of the direction they give, Rules are applicuble in
an all-o-nathing Gshion .. [A principle] statcs o reason thal argues 1noone
dirgction, bul does nol necessitate & pacicular decision .. Al that 38 meant, when
wi siy that o particular prineiple is & principle of our law, i5 (hal the principle is
one which officinls must take inte accoent, if 1 is relevant, as & consideration
inclining in ang way or gnother,™

300 Sovereignty over natural rexonrves and the responsibility nor 1o cause
damage ta the environment of other state ar o areas bevond natfonal
Jurisdicnion  The rules of international environmental law have developed o
pursuit of two prineiples which pull in opposing directions: that states have
sovereign rights over their nawral resources, and that siates must not cause
damage to the environment, These objectives are now reflected in Principle
21 of the Stockholm Declaration and Principle 2 of the Rio Declaration, and
provide the foundation of international envircnmantal law, The first element
{sovereignty) reflects the pre-cminent position of states as primary members
of the international legal community. It is wmpered by the second element
{environmental protection), however, which places limits on the exercise of
Sovergign righis. In an environmentally interdependent world, where activi-
ties in one state are almast incvitably likely to produce effects in other stares
or in areas beyond national jurisdiction (such as the high seas), this aspect of
Principle 21 and Principle 2 reflect changing international legal values. In the



234  Global emviranmental problems and intermational agresments

form presented by Principle 21 and Principle 2, the responsibility not to
cause damage to the environment of other states or of areas beyond national
jurisdiction has been accepted &s an ubligation by all states; without preju-
dice to ils applications on a case-by-case basis, Principle 21 is widely
recognized to reflect customary international law, placing important inter-
national legal limitations on the right of states in respect of activities carmiad
out within their territory or under their jurisdiction. The emergence of the
responsibility of states not to cause environmental damage in areas outside
their jurisdiction has historical roots which pre-date the Stockholm Conference.
These relate 1w the obligation of all states ‘to protect within the territory the
rights of other states, in particular their right to integrity and inviolability in
peace and war'," and the principle endorsed by the Arbitral Tribunal in the
much cited Trai! Smelter case, which stated that "no state has the right to use
or permil the use of territory in such 2 manner as to cause injury by fumes in
or to the territory of another of the properties or persons therein, when the
case is of serious consequence and the injury is established by clear and
eonvincing evidence' .

Saying that Principle 21 and Principle 2 reflect customary international
law is not the critical issue however, and actually does not gel anyone very far
in support of a claim they might assert. Principle 21 and Prnciple 2 indicale
the need to address other questions which need to be asked, What is environ-
mental damage? What is the extent of environmental damage which is
prohibited (any damage, or just damage which is sericus or significant )?
What is the standard of care appliceble 1o the obligation (absolute, strict or
fault)? What are the consequences of a violation (including appropriate repar-
ation)? What is the extent of any liability (including measure of damages)?
In practice few international claims have been brought alleging violations.
More probably the significance of Principle 21 and Principle 2 lies in 15
reflection of a broad acceptance of the need to accept and adopt limits, and it
has served as a basis for the adoption of many international agreements.

Closely related 1o the obligaton not to cause damage to the eavironment af
other states or of areas beyond the limits of national jurisdiction is the
obligation 1o ensure that damage to certsin environmentzl media does not
oeeur, This obligation, sometimes referred to as the preventive principle, can
be distinguished from the second element of Principle 21 and Principle 2 .E.
two ways. First, the latter arise from application of respect for principle of
sovereignty, whereas the preventive principle secks lo minimize mm..,:o:Em__p-
tal damage (and the protection of the environment) & an objective HE:...HEM
important difference of underlying radonzle is related to the second differ-
ence: the preventive principle may require 2 state to prevent damage E.Ew
environment within irs own jurisdiction” including by taking appropriats
regulatory, administrative or other measures. The preventive principle re-
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quires action to be taken at an carly stige and, if possible, before damage has
actually cccurred, and is supported for a broad range of environmental objec-
tives by extensive domestic and international legislation. It has been described
as being of ‘overriding importance in every effective environmental policy,
since it allows action to be tiken to protect the environment at an earlier
stage. It is no longer primarily a question of repairing damage after it has
occurred’.*

3.1.2  Gouod neighbouriiness and international cooperaion The principle
of ‘good neighbourliness', as enunciated in Article 74 of the UN Charter for
social, economic and commercial matters, has been extended (o environmen-
tal matters by rules promoting international envitonmental co-operation. It
applies particularly where activities carried oul in one state might have ad-
verse effects on the environment of another state or in areas beyond national
Jjurisdiction. The commitment to environmental cooperation is reflected in
muny interpational agreements and is supported by state practice. In general
terms the obligation includes commitments (o implement treaty objectives, or
to improve relations outside a treaty or in relation (o certain tasks, In specific
terms the obligation can require information sharing, notification, consulta-
tian or participiation rights in certain decisions, the conduct of environmental
impact assessments, and cooperative emergency procedures, particularly where
activities might be ultrahazardous, The construction of nuclear power plants
an borders is an example where cooperatively obligations are particularly
well-developed,

The extent to which this obligation has been complied with is o central
issue in the dispute between Hungary and Slovakia over the construction of
the Grabeikovo Dam and the proposed diversion of the Danube River, which
was referred to the International Court of Justice in 1993, Hungary has
claimed that Czecho-Slovakia (now just Slovakia) has violated its obligation
o cooperate in good faith in the implementation of principles affecting
ransboundury resources, including the obligation to negotiate in good faith
and in a spirit of cooperation, to prevent disputes, to provide timely notifica-
tion of plans to carry oul or permil activities which may entail a transboundary
mterference or a significant risk thereof, and to engape in goad faith consul-
tions to arrive at an equitable resolution of the situation,

3.1.3  Sustainable development An emerging principle requires states 1o
ensure that they develop and use their natural resources in & manner which is
sustainable. Although the ideas underlying the concept of *sustainable devel-
opment’ have a long history in international legal instruments, the term has
only recently begun Lo be used in international agreements, The ideas under-
lining ‘sustainability” date at least to the Pacific Fur Seal Arbitration in 1893,
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when the USA asserted = right to ensure the legiimate and proper use of
seals and to protect them, for the benefit of mankind, from wanton destrue-
tion,

What ‘sustainable development” means in international law today is, how-
ever, o more complicated matter. Where it has been used it appears to refer o
al least four separute but related objectives which, tzken together, might
comprise the legal elements of the concept of *sustainable development’ as
used in the Brundiland Report.* First, as invoked in some agreements it
refers to the commitment o preserve natural resources for the benefit of
present and futore generations. Second, in other agreements sustainable de-
velopment refers to appropriate standards for the exploitation of natural
resources hased upon harvests for use; examples include use which is “sus-
tainable’, or ‘prudent, or ‘rational’, or “wise' or ‘appropriate’. Third, yet other
agreements require an ‘equitable’ use of natural resources, suggesting that the
use by any state must take account of the neads of other states and people.
And a fourth category of agreements require that environmental considera-
tions be integrated into econcmic and other development plans, programmes
and projects, and that development needs are taken into account in applying
environmental objectives.

The instruments adopted at UNCED reflect cach of these four objectives,
and translate them in Agenda 21 and the Rio Declaration into more specific
praposals and principles 1o govern human acuvity.

314  Precautionary principle The precautionary principle only emerged
in international legal instruments in the mid-1980s, although it had pre-
viously been relied upon in some domestic legal systems, [t aims to provide
guidance 1o states and the international community in the development of
international environmental law and policy in the face of scientific uncer-
tainty and is, potentially, the most radical of environmental principles. It has
generated considerable controversy. Some of its supporters invoke it to jus-
tify pre-emptive internationa! legal measures to address potentially catastrophic
environmental threats such &s ozone depletion or climate change.™ Oppo-
nents, on the other hand, have decried the principle for allowing overregulation
and clamping down on a range of human activities. The core of this emergitg
legal principle, which has now been endorsed in & number of agreements, 13
reflecizd in Principle 15 of the Rio Declaration, which provides, inrer alid,
that “Where there arz threass of serious or irmeversible damage, lack of full
scientific cerminty shall not be used as a reason for postpening cost-effective
meaasuras w prevent environmental degradation’.

3.1.5 Pollurer-pays principle 'The polluter-pavs principle refers to the re-
quirement that the costs of pollution should be bome by the parson or persans
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responsible for cansing the pollution and the consequential costs. The precise
meaning, international legal stams. and effect of the principle, remains open
to question since international practive based vpon the principle is limited. It
i5 doubtful whether it has achieved the status of a generally applicable rule of
cuslomary international law, except perhaps in relation 1o states in the EC,
the UN/ECE and the OECD, It has nevertheless attracted broad support and
relates closely 1o the development of rules on civil and state liability for
environmental damage, on the permissibilicy of state subsidies, and the grow-
ing acknowledgement hy developed countries of the ‘responsitality that they
bear in the international pursuit of sustainable development in view of the
pressures their societies place on the global environment’, as well ns the
financial and ather consequences that flow from this acknowledgment.”! Sup-
porting instruments include Principle 14 of the Rio Declaration, OECD Council
Recommendations, ' the EC Treaty and related instruments,™ and the 1992
Agreement establishing the European Economic Area ™

0.6 Common but diffeventiated respongibitity This principle has emerged
from the application of the broader principle of equity in general inter-
nationil law, wgether with the recogrition tat the special needs of developing
countries must be taken into account in the development, application and
interpretation of rules of international environmental law 1f they are 1o be
encouraged to participute in global enviroamental agreements, The principle
is reflected in & handful of international environmental agrecments, and is
applicable in the Clhimate Change Convention 1o require parties to protect the
elimare sysrem “on the basis of equity and in accordance with their commaon
but differentiated responsibilities and respective capabilities'. The principle
of common but differentiated responsibility includes two important elements,
The first expresses the common respongibility of states to protect certain

‘environmental resources, The second element relates (o the need o (ake

account of differing circumstances, particularly in relaton to esch stale's
contribution to the creation of a particular environmental problem and its
abilirg 10 respond to, preveny, reduce snd control the theeat. In practical terms
the application of the principle of common but differentizted responsibility

has certain important consequences. Tt entitles, or possibly requires, all con-

cerned states o participae in international response measures aimed at
addressing environmental problems. And it leads o the adoplion and imple-
mentation of environmental standards which impose different commitments
for states,

32 Topics and rules
As international environmental law has developed standards in relations to

Specific rules and topics have been adopted to address an ever widening range
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of environmental respurces. These standards tend to address particular re-
sources, of which the most imporznt have been, in roughly chronological
order: flora and fauna; water guality; air guality; hazardous substances; and
waste. Agenda 21, which was adopted at UNCED, identifies the priomty
environmental issues and divides them into two categories: those relaung to
the protection of various environmental media, and those relating to m.n_u
regulation of particular activities or products. The first category addressed the
priority needs for the protection and conservation of particular environmental
media. These are:

e the protection of the armosphere, in particular by combating climate
change, depletion of the ozone layer and ground level and transhoundary
air pollution

e protection of land resources, by combating desertification and drought

and protecting mountain ecosystems)

halting deforestation

the conservation of Eivlogical diversity

the protection of freshwater resources

the protection of oceans and seas (including coastal areas) and marine

living resources.

The second category of major issues identified the products E.. human techna-
logical and industrial innovation which are considered w be particularly harmful
1o the environment and which require international regulation. These ane:

the management of biotechnalogy ’

the management of foxic chemicals, including their international trade
agrictltural practice . . .

the management of hazardous wastes, including their intermational
trade

the management of solid wasres and sewage-related issues

e the management of radiogctive wasies,

a0 @

The difficulty with an approach which regulates sector by sector 1 thar it has
tended to transfer harm from one environmental medium to another, or 12
substitute ane form of harm for another. Thus the prohibition on the dumping
of radioactive wastes at sea may result in harm to land-based resources
resulting from long-term storage, Efforts to address this .m_EEnE of Rm&.
tory approach have led to the emergence of the concept of EﬁmEﬁﬂ Wmﬂﬂ:mﬂ
conirol, which requires states and other persons to consider and minimize the
impact of activities on all environmental resourees at each stage of the proc-
esses which make up that actvity.

Principles of international law 239

3.2.0  Protection of flora and faunz  The protection of Aora and fauna was
the subyect of the sarliest international environmental regulation and there are
now widely accepted standards which prohibit interference with, in particu-
lar, endangered species. Important global instruments regulate wetlands,**
rade in endangered species and, most recently, the conservation of biodiversity
generally (also regulating the sustzinable use of the components of hiodiversity
and the sharing of benefits arising out of the use of genetic resources).
However efforts to adopt a forests’ convention at UNCED proved to be
fruitless in the face of sustained opposition fram many developing countries.
Regional rules adopted in Africa and the Americas are among the earliest
examples of international environmental law. Apart from early fisheries con-
servation agreements, mcluding the regulations adopted by the wibunal in the
Pacific fur seal arbitration, regional conservation agreements were adopred as
early as 1200 in Africa and 1940 for the Americas. Subsequent arrangements
have been put in place in East Africa;* South East Asia;* Europe including
the EC; the South Pecific;™ and the Caribbean,

Acts adopted by international organizations have contributed significanily
to the development of this area of international law, Notable examples in-
clude the 1982 decision by the International Whaling Commission 1o adopt a
moratorium on commercial whaling, and the [985 decision of the parties 1o
the 1972 London Dumping Convention to adopt a moraterium on the dump-
Ing of radioactive waste ot sea,

4.2.2  Protection of the marine environment  International law to prevent
pollution of oceans and seas is now relatively well-developed at the global
and regional levels, At the global level the 1982 UN Convention on the Law
of the Sea, which enters into force in November 1994, establishes a compre-
hensive framework to address marine pollution from various sources, including
dumping at sea; from land-based sources; from vessels; and from offshore
mstallations, such as oil rigs. Apant from the instruments on intervention and
liability and compensation for oil pollution, detailed obligations for these
sources of marine pollution have been adopted both prior to and after
UNCLOS, At the global level agreements regulate the dumping of waste at
Sta; on protection of the environment during szlvage operations;™ and oil
pollution preparedness and response.” However no global agreement regu-
lates pollution from land-based sources, which is particularly worrying since
pollution from this source sccounts for more than 70 per cant of the total.

At the regional level early instruments addressed dumping from ships®!
and pollution from land based sources.® These have since been supple-
mented by an extensive network of conventions adopted under the UNEP
Regional Seas Programme which was initiated in 1975 and now includes
Programunes covering L0 regional seas: the Caribbean, East Asjan, Eastern
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African, Kuwaiti, Medilerranean, Red Sea and Gulf of Adzn. Sowth Asizn,
South Pacific, South-East Pacific, and West and Cenral Africa. More than
120 coastal states now participate in this UNEP Programme, and framework
conveniions and supplementary protocols are in force for eight regions: Carib-
bean, Kuwaiti, Mediterranean, Red See and Gulf of Aden, South-East Pacihe,
South Pacific, and West and Central Africa.® Additional commitments have
been adopted for the EC and Antarclic regions.

2.3 Protection of freshwarer resources  Freshwater resources include
rivers, lakes and groundwaters. Many individual rivers and river svstems are
now subject to spectal rules governing their use and the maintenance of the
quality of their waters. Noteworthy examples include the Rhine in Europe,
the Zambezi in Africa, and the River Plate in South Americs, each of which
has been subject to treaty protection for many years. More recently efforts
have been made to develop rules which apply to all rivers in a particular
region, or to all rivers globally. Lakes have also been subject to protective
regimes, especially in North America® and other areas where acid rain de-
posits have threatened long-term damage. Protection of groundwaters remains
less well-developed in international law.

3.24 Air guality International law for the protection of the atmosphere
addresses transboundary air pollution, ozone depletion and climate change.
International measures now place limits on permissible atmosphenc emis-
sions of certain substances for many states, which have impartant implications
for production patterns and, particularly, energy use,

A new area of international regulation, the first instrument was the regional
1979 UNECE Convention on Long-Range Transboundary Air Pollution, which
has since been supplemented with protocols on sulphur dioxide,™ nitrogen
oxides™ and volatile organic compounds.”” The transboundary air pollunon
model has since been relied upon in the global efforts to protect the pzone
layer with the framework 1985 framework Convention for the Protecnion of
the Oxzone Layer™ as supplemented by a 1987 Protocol subsequently Eqﬁ:.mn.n
in 1990 and 1992.% The 1992 framework Convention on Climate Change 15
also of global application. It entered into force in March 1994, siming to limit
emissions by developed countries of carbon dioxide and other greenhtouse
gases, and creating a framework for cooperation and general commitments L0
ensure that greenhouse gas concentrations in the atmosphere do not lead 1©
dengerous anthropogenic interference with the climate system.

3.2.5 Wasre Binding international regulation of waste management is cut-
rently limited 10 regulating or prohibiting trade in certain wastes, as well a5
the provisicns prohibitng the dispossl =t sea of cemain hazardous wastes
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These measurss ancourage waste prevention and minimization by Increasing
gosts, and are likely precursors to measures which might imit industrial
wastes produced, including packaging.

Three recent instruments establish regulations and prohibitions on trade in
hazardous waste. The only global instrument is the 1982 Basle Convention,™
which zims to control traffic and trade in hazardous wastes by Tequiring
importing countries to be notfied of, and grant consent for, shipments before
they occur (prior informed consent). The 1990 ACP-EEC Fourth Lomé Con-
vention goes beyond Basle by prohibiting exporis and imporis between the
EEC and certain African, Caribbean and Pacific countries.™ And the 1991
Bamako Convention on the Ban of the Import inte Africa and the Control of
Transboundary Movement and Manngement of Harardous Wastes within
Africa, which also prohibits imperts, redefines ‘hazardous waste’ o include
all substances the use of which 1% banned in the exporting country.™ Global
regulation of radioactive waste movements is governed by a non-binding
1990 TAEA Code of Practice, which establishes regulatory guidelines and is
far less stringent than any of the three agreements,™

L2606 Hazardows substances  The management of hneardous substances
other than waste, including chemicals and pesticides, 15 not yet subject 10 any
binding glabal legal instruments, Within the past few years, however, 3 large
body of detailed, non-binding regulaions and other instruments dealing with
management of hazardous substnees, including in particular international
tracle and chemical safety at work.™ The OECD has developed a broad range
of recommended practices which address product registration, dealer licens-
ing, classification, packaging, labelling, advertising, international rade and
iransport.

3.3 Legal techniques

This section sets out the different legal techniques which are being used to
implement environmental principles and standards at the regronal and global
level. Apart from the widespread reliance upon prohibitions and stamory
regulations, including quality standards, the emerging, modern (echniques
relied upon in international environmental law include:

environmental impaect assessment Tegquircments

improving access to and dissemination of environmental infarmation
liability for environmental damage

other economic approuches, including trade and competiton rules,
financial resources and intellectnal property rights

improved enforcement procedures and dispute settlement machinery.
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These techniques supplement the general regulatory approach of setting stan-
dards and then ensuring that they are enforced (sometimes referred 1o as
*command and control’). This approach frequently regulates or prohibits
activilies, and recenily the use of prohibitions has increased. Whereas a few
years ago outright prohibitions established by international law were trade
related, the 1987 Montreal Protoco] and its 1990 Amendments marked the
first time that the international community adopted measures to ban outright,
within a specified time frame, the production and use of certain chemicals
harmful to the ozone layer. The 1991 Environmental Protecol to the Antarctic
Treaty exlends the prohibition approach to commercial activity within 2
definad geographic region.

The tegulatory approach is also taking new directions in unlikely areas
such as advertising and corporate accounting. With regard to advertising, of
particular note is the 1989 EC Directive on the pursuit of lelevision broad-
casting activities, which esinblishes minimum standards for, fnrer alia,
television programme and advertising content, and provides thal “relevision
advertising shall not ... encourage behaviour prejudicial to the protection of
the environment'.

3.3.0  Envirenmental impact assessment  Environmental impact assessment
(ELA) requires developers or regulators o assess the likely environmental
impact of an activity before it is carried out with 2 view to determining
whether the activity should be permitted. It generally requires alternatives
be considered, and provides a mechanism for ensuring that informaton on
projects is disseminated and that citizens are allowed 1o participate in the
decision-making process. ELA requirements are becoming an established fea-
ture of international environmental law, While no single global treaty
establishes EIA obligations of general application, several regional or subject
specific ngreements include ELA provisions. Examples include the 19812
UNCLOS, the 1985 ASEAN Agreement on the Conservation of Nature and
Natural Resources, the 1988 Convention on the Regulation of Antarctic Min-
eral Resource Activities,™ and the 1992 Biodiversity Convention. EIA is elso
endorsed, as a national instrument, by the Rio Declaration. .

Detailed modalities governing the conduct of E1As have been adopted In
1985 by the EC,” and in a 1991 UN Economic Commission for Europe
Convention, which adopts more stringen! requirements, particularly in .HE.
tion to the miligation of transboundary impacts. It is also now increasingly
common for multilateral development banks to incorporate EIA requirements
into-their project approval procedures.”

332 Emvironmental mformarion  There is now broad recogmtion of te
importance of ensuring broad and early access to information on mallers
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relating to the environment. Environmemtal information objectives includs
improving the informational base upon which decisions are made, influencing
the behaviour of consumers and other actors, and ensuring full participation
of citizens in decision-making processes. A range of international mecha-
nisms and techniques have been developed including:

® Imposing international reporting requirements on international actors

e cslablishing international rights of access to information on the envi-
ranment

e establishing independent international abservation and monitoring pro-
Crammes.

With varying degrees of success most international environmental agree-
ments require state parties 1o provide certain information to national authorities,
te other parties, or to international. The objective of improved public access
to information on the environment is now reflected in various instruments
adopted by the OECD,™ EC™ and, to a lesser extent, the World Bank * The
EC legislation, which has been followed by provisions in the other apree-
ments, is intended to ensure free access throughout the EC to, and
dissemination of, environmental information held by public authorities, 1o
ensure greater environmental protection, and to remove disparities in member
stute Taws which might create unegual conditions of competition. The lepisin-
tive rationale is, therefore, both environmental and economic.

£33 Liability for environmental damage  Liability for envirenmental dam-
Bge is one way of integrating environmental costs inlo production processes.
International weaties can impose liability upon a stale or, as is more fre-
quently the case, directly on the private actor engaged in the activity which
cause environmental harm (these provide for eivil lability rules at the
dational level). The early conventions of the 1960s, which established the
lability of nuclear operators for certain damage resulling from nuclear acci-
.m_m_:.m. were among the first to identify private corporations expressly in
miernational agreements. ™ However they only astablished liahlity for dam-
22 lo people and praperty, and it is only more recently that civil Liability for
thviranmental damage has been provided for in international instruments.
Since then the number of international conventions establishing the liability
Of private actors has increased significantly and seems set to develop further.
Recent instruments have addressed civil liability for environmental and other
damage resulting from transport of dangerous poods™ and from harardous
activities genarally. Existing agreements are being amended in the light of
few environmental concern, and new liability rules can be expected for wastc
trede and the Antarctic,
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Developments in relation to state liability have procesded mare slowly, and
to date no treaty rules of general applicability establish the lizhility of states
for environmental damage, although specific treaties regulate liability for
damnge caused by space objects and in the Antarctic.

3.3.4 Other economic approaches, incluging trade and competition rules,
financial resources and intellectual property rights  The limited effective-
ness of traditional ‘command-and-control’ regulatory approaches has led to
some support for the principle of increasing reliance upon economic and
fiscal messures to protect the environment, Recent agreements and other
international acts, including the Rio Declaration, encourage the use of such
measures and there are some signs that the growing interdependence of
international economic and environmental law may provide a framework for
their increased use.

Economic agreements  Environmental issues have progressively permeated
regional and global trade and economic cooperation arrangements. The GATT,
EC and Canada—USA Free Trade Agreement have each had 1o address the
situation where one state unilaterally adopts environmental protection meas-
ures which have the effect of limiting or prohibiting trade. In the GATT
context the additional issue has arisen as (o the compatibility of trade meas-
ures adopted by international environmental agreements (such as CITES and
the 1987 Montreal Protocol) with the GATT, Although their institutions and
tribunals have reached different conclusions on the appropriate balance be-
tween trade and environmental objectives, the geperal tendency has been 10
recognize that environmental reguirements can, in certain circumstances,
justify limitations on free wade. This issue 1 s2t 1o become increasingly
contentious despite the modus vivendi which was reached at UNCED, and
encapsilates all the conflicts surrcunding the proper place of environmental
concerns in an international legal order which seeks to accommaodate the
sometimes differing priorities of developed and developing countries. This
led 1o the insertion of new provisions on environmental protection in the
North American Free Trade Agreement (NAFTA).

Trade and competition rules  Muolilateral prohibitions on trade in respect af
endangerad species and certain plant types have 2 long history pre-dating the
GATT, dating back to at least 1940. Recently the use of trade prohibitions has
been extended bevond nature proteetion to cover hazardous wastes and sub-
stances, such as those which deplete the ozone layer. More recently the 1987
Monireal Protocol and its 1990 Amendmenis adopt trade prohibitions and
restrictions o limit production and consumpton by non-partes, by:
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e prohibiting the import of controlled substances from any state whi
not & party to the Protocol i

e providing for the eventual prohibition on the import from any non-
state of products containing controlled substances e

o providing for the possible prohibition on the impaort from any non-party
state of products produced with, but not containing, controlled sub-
stances,

chis

Complex legal questions have been raised about the compatibility of measures
such as these with fres trade abligations under the rules of the EC, GATT and
NAFTA. This has resulted in cases recently being brought before dispute
settlement bodies, leading to conclusions as to the appropriate balance to be
struck between free trade objectives and environmental protection objectives,

Econamic ingirwments Many recent inlergovernmental statements and dec-
larations have called for the internotional use of economic and fiscal
instruments as a tool of international environmental protection. Econcmic
and fscal policy instrumems identified as potemtially useful include 1axes,
emission charges and tradable emission permits, Many recent statements and
declarations have endorsed the use of economic and fiscal instruments, but to
date no binding international legal instruments establish or support taxes,
charges or tradable permits. The most important development (which indi-
cates the imminent introduction of laws making use of economic and fiscal
instruments at the international level) is the EC Commission's proposal for a
Community-wide tax ‘based on an energy component and on a companent
based on carbon content’, which is designed 1o limit vse of fossil fuels w
combar climate change,

Like pricing and taxation policy, international regulation of subsidies and
public investment remain at an early stage of development, with linle tan-
gible evidence of hard law outside the EC context, The EC has taken something
of & lead in developing the law relating 1o subsidies to accommadate environ-
mental neads, and the issue seems st to be addressed by the GATT following
the Uruguay Round,

Flnancial resources  The use of financial resources provided by the public
3ECIor o encourage environmentally beneficial activities and projects has
wnna.En &n increasingly important topic in international environmental law, Tt
2ntails two essential aspacts. First, ensuring that the multilatersl development
and lending institutions incorporate environmentsl considerations into their
activities. And second, snsuring the availability of international public sector
?u% to assist poorer counrries in meeting the costs associated ..EE.. increas-
ingly stringent international environmental protection requirements.
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With regard to the former, all the multilateral development banks have
recognized the need to address and integrate mnq.ﬁnaam&,a conceTms, and to
varying degrees have adopted measures Lo achieve that objective. 4__,_,_m_p regand
to the latter, the most significant development in recent years has been the
linknge made between the provision of financial resources E nn,..n_.a_.u.om
countries and the fulfilment of treaty commitments by developing countries.
The 1990 Montreal Protocol amendment was the first agreement to make the
fulfilment by developing countries of their obligations nnﬁnumn.:, upon the
provision of finance by developed countrics. and led to En establishment of a
Multilateral Fund o meet cerain incrememtal costs which arose under the
Convention. .

The Global Environment Facility was established in 1990 to provide grants
or concessional loans on an additional basis to enable them to implement
programmes that protect the global commons. The .ﬂunE:.. is nuﬂﬁ_:ﬁﬁ at
over $1 billion, and is administered through a tripartite arrangement wnc.u,aaﬂ
the World Bank, UNEP and UNDP. The GEF allocates resources lo projecis
addressing ozone depletion, climate change, EE_:..E.M.&_. E.._.n :.m protection
af international waters, Under the Climate Change and m_?_:nq.mi. Conven-
thons it will meetl certain incremental costs incurred by developing countries
in fulfilling their obligations. Other regional institutions, E....r as the _mmm_u.
have also underiaken to commit a significant proportion of its funds in Cen-
tral and Eastern Europe to ‘environmental” projects.

Improved enforcement procedures and dispute settlement machinery  Finall .__
there is also now o recognition that it is not sufficient o adopt internatienal
environmental principles, standards and technigues: they must be #,Eﬂ_n;
mented domesteally by states and intzmational instilutions EE m:E_..mn.n
where non-compliance occurs, and tribunals and other bodies given an ettec
tive mandate to provide fora to address and settle disputes. m_n.q_u:.m to ..__n....u_n._u
such mechanisms, including the potendal role of NGOs and _E.EE_.EnE
secretariats in supplementing governmental efforts, are considered in the next
section.

4 Compliance . . ,
mumﬁhumuncﬂﬁmmbnn by states and other members E. the international com-
munity with their inernational environmental obligations has become a mattet
of Hmﬁﬁwnm concera in recent years. This is evidsnt m.nE En u:.mmmﬂ_
which the issue of compliance received during the preparalions ror N !
and in the negotiztion and implementation of recent nm..ﬂnnu.ﬁum.mw m.mﬂm
ments, including in pardcular the 1987 Montreal W.EEEP the 1992 ﬁrﬂ”&
Change Convention and the 1952 OSPAR Convention. The response 10 © Hw :
concerns has resulted in initiatives o develop existing mechanisms for imp
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mentation, enforcement and dispute settlement, and 1o develop new mecha-
nisms.

Compliance has become increasingly important for several reasons. First,
the nature and extent of international environmental obligations has been
wansformed in recent years s states take on more environmental commit-
ments, under treaty and other obligations, which are increasingly stringenl
and with which they must comply. Second, the growing demands and needs
of states and those subject to their jurisdiction for access to natural I250LTes,
coupled with a finite, and perbaps even shrinking, available resource hase
provide the conditions for increasing conflict over access to natural resources.
And third, as international environmental obligations increasingly address
fundamental 2conomic interests and needs, states which do not comply with
their environmental obligations are perceived to gain unfair, and perhaps
unlawful, economic advantage from their environmentally harmful activities
in relation to those states which are complying with their obligations,

Non-compliance limits the overall effectivencss of those treaties, under-
mines cammitments which have been made under the international legal
process, and can lead to conflict between states and instability in the inter-
national order. At UNCED, and in relation to the treaties mentioned above,
ettention has focused as much on the need (o devise mechanisms to prevent
disputes as on the development and application of procedures to resolve them
peacefully when they arise. Recent efforts have also sought 1o ensure that,
where possible, enforcement and the settlement of disputes are addressed in o
non-contentions and non-adversarial manner.

Non-compliance can occur in o number of different ways, including the
failure to give effect w substantive norms (for example to limit atmospheric
emission of sulphur dioxide or greenhouse gases ns required by treaty or w
allow transboundary emissions of hizardous substances or pases in violation
of any rules of customary law); the failure to fulfil procedural requirements
which may be required by international law (for gxample to carry out an
environmental impact assessment or consult with a neighbouring state on the
construction of a new plant); or the failure to fulfil an institutional obligation
(for example to submit an aunual report  an intermational craanization),
From an international legal perspective, compliance raises at least three sepa-

fate, but closely related, questions which relate 1o implementation,

enforcement, and conflict resolution {or ‘dispute settlement’). These are:

® What formal or informal steps must a state or international organiza-
tion take to implement its international legal obligations?

¢  What legal or narural person may seek, or has the right, (o enforce the
internztional environmental obligations of 2 swate or international
organization?
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® What techniques, procedures and institotions exist under inlernational
Iaw to resolve conflicts or scttle disputes over alleged non-compliance
with international znvironmental obligations?

Crver the years & range of techniques have been adopted to improve compli-
ance, drawing upon developments in general international law. Since the
Pacific Fur Seal arbitration of 1893, environmental disputes have since arisen,
and been submitted to international dispute resolution arrangements, in the
context of a variety of different issues, including: transboundary air pollu-
tion; the diversion of the flow of international rivers;™ conservation of
fisheries resouree;® the adoption of import restrictions in the name of envi-
ronmental protection requirements to enforce domestic conservaton standards;
and responsibility for rehabilitation of mined lands,¥

4.4 dmplementation

States implement their international environmental obligations in three phases.
First, by adopting national implementing legislation, policies and programmes;
second, by ensuring that such national environmental legislation, policies and
programmes are complied with by those subject w its jurisdiction and con-
trol; and third, by fulfilling any obligations to the relevant internationol
organizations, such as reporting the measures taken to give effect to inter-
national obligations,

400 National law  Once a state has accepted sn international environ-
mental obligation it will nsually aeed 1o develop, adopt or medify relevant
national legislation, or give effect to national policies, programmes or strate-
gies by administrative or other means, Some treaties expressly require partics
to take appropriate measures to ensure the implementation of obligations,*
or 'to take appropriate measures within jis competence o ensure compliance
with [the] Convention and any measures in effect pursuant to it".® Others
require parties to designate a competent national authority or focal point for
international lizison purposss on domestic implementation.™ The 1982
UNCLOS requires states to enforce their laws and regulations in accordance
with the Convention and implement applicable international rules and stan-
dards.® Treaty obligations which have not been implemented into national
law will generally be difficult to enforce in national courts, although the EU
has developad particular roles on this matter,

4,12 MNational complignce  Once implementzd into nadonal law, the party
o an international agreement most ensure that it 1s complied with by those
within its jurisdiction and control. Some tezties expressly require this*
while pthers require the gpplication of sanctions or punishment for viola-
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tions.** Ensuring national compliance is & martter for the public authorities of
each state. Recognizing that public authorities in many countries may not be
particularly well-suited to ensuring compliance, either because of a lack of
resources or a lack of commitment, and recognizing also the role which non-
governmental actors can play in ensuring compliance, more and more states
are allowing private enforcement of national environmental obligations be-
fore national courts through ‘citizen suits’, Principle 10 of the Rio Declaration
declares that ‘[e]ffective access to judicial and administrative proceedings,
including redress and remedy, shall be provided'. The 1993 Council of Eu-
rope Civil Liability Canvention, which addresses rules of civil lighility for
domage capsed by waste, was the first international agreement to elaborate
upon the rules governing access to national courts to allow enforcement of
environmental obligations in the public interest,®

The guestion of which state may or must ensure implementation is difficult
where the environmental obligation relates to the protection of a shared
natural resource or the global commons, Some treaties allocate enfarcement
obligations to particulur states. For marine pollution the 1982 UNCLOS
includes detailed rules on the division of national enforcement responsibili-
lies between the flag state, port state, or coastal states depending on where the
pollution incident occurred * Analogous jurisdictional provisions have been
adopted in respect of aetivities on the moon and in the Antaretic.”® In the
absence of specific treaty provisions the rules governing enforcement juns-
diction for their environmental media remain subject to the general rules of
mternutional law concerning enforcement jurisdiction,

Given the failure of many states to implement their international obliga-
tions because of lack of financial and other resources, an imporant recent
development is the linkage which has been made between the national imple-
mentation by developing countries of their treaty obligations and the provision
10 them of financial assistance by developed countries. The 1990 Amend-
ments to the 1987 Montreal Protocol established an imporant precedent by
E._H_u:m:_um a mechanism 1o ‘meet all agreed incremental costs’ of develop-
INg country parties ‘to enable their compliance with the control measures of
the Protocol'.”” The Climate Change Convention and Biodiversity Conven-
tions also require developed country parties ‘to meet the agreed full costs
incurred by developing country parties in Eﬂﬁ?.um with their' reporting
fequirements and the ‘agreed full incremental costs’ needed by developing

Country parties for implementing their substantive obligations under the Con-
vention ®

#.1.3  Reparting The third element of national compliance arises as a con-
sequence of the requirement that states must usually report the measures
Wwhich they have adopted to give effect to their intermational abligations w the
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relevant international insttution responsible for implementing & particular
treaty or-other international act. The informauon lo be reported will vary with
each treaty or other obligation, but tvpically can include statistical informa-
tion on production, impornts and cxports; informaton on the grant of permics
or authenzations; including criteria; information on implementation meas-
ures which have been adopted; details of any relevant decisions which may
have been taken by national authonues; scientfic informaton; and imforma-
tiun on breaches or violations by persons under the jurisdiction or control of
the party.

These reports may be required on an annual or biannual basis, or according
to some other time frame.” They provide a means for the international
institution and the other parties 1o assess the extent lo which, and how, parties
are implementing their obligations, Many states are unable to fulfil even the
basic obligation (o provide a regular report. A report prepared for the United
States Committee on Eovironment and Public Works recently considered,
inter alia, six environmental treaties which require parties to submit periodic
reports, and found wide vanations in compliance with reporting require
ments."™ Under the Biodiversity and Climate Change Conventions financial
resources will be made available to meet the incremental costs of developing
countries of tulfilling their reporting requirements, and this should go some
way towards improving compliance,

4.2 International enforcement

Cnce evidence has become available that a state, or o party 1o & treaty, has
failed to implement an environmental obligaton established by international
law, the question arises as to which entides or persons may seek to enforce
that international environmenta! obligation on the plane of international law.
Enforcement means the right 1o 1ake measures o ensure the fulfilment of
international legal obligations or to ob@in a determination by an international
body that such obligations are not being fulfilled. The options which are
available weclode nternational enforcement by states, by an international
organization (including its secretariar), or by non-governmental actors. In
practice imtemnational enforcement wswally involves a combinadon of the
three.

4.2.] Enforcement by stares  Swates have the primary role in enforcing
rules of international environmental law. To bz in & position 1 enforce a rule
of international environmental law & state must, in the words of the [nter-
national Law Commission, be an “injured stare’. This in wm means, according
to.Article § of the International Law Commission’s Draft Articles on Swae
Responsibility, that it is ‘a siate a right of which is injursd by the act of

another state”. /M
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For environmental injurizs two situations need o be distinguished. The
first involves the situations where one state is permutting activitges which
cause damage to the environment of ancther state. The second sitnation is
where one state is permitting or causing damage to the environment in an
area beyond national jurisdiction,

In situations involving damage to its environment a state will usually be
able to argue that it is an “injured state” and that it has standing 1o bring an
international claim. In the Trail Smelter caze the USA successfully claimed
that it hiad, under the principles of international law as applied between it and
Canada, a right not to be subjected ta the harmful consequences of
transboundary air pollution from sulphur emissions in Canada, and that as an
‘injured stale’ it was entitled to bring a claim against Canada for having
violated its rights.

Not all cases will be as strsightforward as the Trail Smelter case, however, In
the Nuclear Tests’ cases, brought by Australia and New Zealand sgainst France
calling on the latter to halt its atmospheric nuclear testing in the South Pacific
region, the claim raised an additional and rather more complicated legal ques-
tion than the allsgation of a violation of sovercignty by the deposit of radivactive
fallout in its territory: did Australin and New Zealand have the right 10 bring a
claim (o the Intermational Court of Justice on the basis of a violation of an
obligation owed to all members of the intermational community to be free from
nuclear tests generally or which were in alleged violation of the freedom of the
high seas? As a genernl matter, where one party © o reaty or agreement
believes that another party is in vielation of its obligations under that treaty or
agreement, it will have the right to enforce the abligations of the party alleged
to be in violation, even if it has not suffered marerial damage.'™

For alleged breaches of treaty obligations, the right of a state 1o enforce
obligations will usually be settled by the terms of the weaty. Thus the EC
Treaty allows a member stae which considers that any other member state
has failed w fulfil an EC obligation, including an environmental obligation,
10 bring the mater before the European Court of lustice,'™ Although this
Tight has been relied upon on numerous occasions (o threaten court proceaed-
ngs, it appears to have resulted in a decigion by the European Courl of
Justice on only one occasion, when France successfully hrought proceedings
sm.ﬁ.:mn the UK for unlawfully having enforced domestic legislation setting a
funimum mesh size for prawn fisheries. "™ The situation in general inter-
=m..=.n.=E law is less well-developed, although there may be a move in the
direction taken by the EC under some recent environmental treaties. Thus a
failure by one party to the 1987 Montreal Protocol to fulfil its obligations
under that trealy would enttle any other party to the Protocol to seek (o
enforce the obligation by invoking the non-compliance or dispine sentlement
mechanisms under the Proweol, withour having to show ther it had suffered
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environmental damage as & resull of the alleged failiwe, The 1989 Basle
Convention similarly provides that any party ‘which has reason o believe
that anothar party is acting or has acted in breach of its obligations’ under the
Convantion may inform the secretariat and the party against whom the allega-
tions are made.'™ Most other environmental trealies are less explicic,
establishing dispute serdement mechanisms which will settle the question of
enforcement rights in accordance with the provisions available onder thar
treaty or related instruments, Some treaties specifically preclude their appli-
calion to the global commons. The 1991 Espoo Convention. for example.
precludes parties from requestng an envioonmental 1mpact assessment or
other measures in respect of harm to the globasl commons.

Whether a state has, in the absence of a specific treaty right such as the
Montreal Protocol, a general legal interest in the protection of the environ-
ment in areas beyond its national jurisdiction such as to allow it to exercize
rights of legal protection on behalf of the international community as a whole
{sometimes referred o as actin poprlaris) is & question which remains diffi-
cult to answer in the absence of state practice. The matter has been considered
in passing by the International Court of Justice on at least two occasions, and
by some of the judges in a third case. The matter remains inconclusive,
although the tendency seems to favour the nght of & state to bring an action in
its capacity as a member of the intemational community to prevent signifi-
cant damage from occurring 1o the environment in areas beyvond its national
jurisdiction.

The unwillingness of states (o enforce obligations concerning the protec-
tion of the environment is cvidenced by many examples. Perhaps the most
notorious s the failure of any state 1o seek 1o enforce complinnce by the
former USSR with its international legal obligations arising out of the conse-
quences of the accident ot the Chernobyl nuclear power plant in 1986, Wher
the mere attempt to enforce obligations can establish a precedent which could
subsequently bind the enforcing state, an increased enforcement role lor
international organizations, or other members of the international commus-
nity, is increasingly being considered.

4.2.2 Enforcement by international organizanions  While international or-
ganizations play an important legislative role in the development of
international environmental law, their exécutive function in its enforcement is
limited. States have been unwilling 10 ransfer too much, if 2ny, enforcement
powers o international organizations and their secretariats, although there
are some indications that this reluclance is being replaced by a limired will-
ingness to grant more powers to internationsl organizations.

Early examples of limited enforcement roles granted to international of-
ganizations include the right of the River Danube Mixed Commission 10

Principles of international law 253

‘work out agreed measures’ for the regulation of fishing in the Danube, ' the
right of certain international fisheries instilutons to ‘recommend’ inter-
national enforcement measures or systems,'” and the right of the International
Commission for the Protection of the Rhine against Pollution to regularly
compere draft national progtammes of parties w cnsure that ‘their aims and
means coincide’ '™ The CITES Secretariat, where it is satisfied that informa-
tion it has received indicates that certain endangered species are being affected
adversely by trade in specimens, may communicate that information to the
relevant party or parties, which may then lead to the matter being reviewed
by the next conference of the parties and *which may make whatever recom-
mendations it deems appropriate’, 1™

Developments in relation to the protection of the marine environment and
the Antarctic environment foresee an enhanced enforcement role for inter-
national organizations, Under the 1971 Ol Pollwion Fund Convention, the
Fund may take enforcement proceedings before the national courts of Par-
ties.""" The 1982 UNCLOS also introduces innovative arrangements by
endowing some of its institutions with a range of enforcement powers, Thus
the Council of the International Seabed Authority has the power 1o ‘supervise
and coordinate the implementation” of Part X1 of UNCLOS and ‘invite the
attention of the Assembly to cases of non-compliance’; 1o institute proceed-
ings on behalf of the Authority before the Seabed Disputes Chamber in case
of non-compliance; to issue emergency orders ‘o prevent serious harm to the
marine environment arising out of activites in the Arew'; and to direct and
Supervise inspectors (o ensure compliance,’'" And the Anarctic Mineral Re-
sources Commission, which would have been established under the 1588
CRAMRA, would have been required 1o draw to the atention of all parties
any activity which affeces the implementation of the objectives and principles
of CRAMRA or the complisnce by any party with its obligations and any
measures in effect pursuant to it, as well as of any activities by a state which
15 not a party which affects the implementation of the objectives and prin-
ciples of the Convention.""” It would also ‘ensure the effective application® of
the provisions in the Convention concerning, infer alia, notification, report-
ing of mineral prospecting, and keeping *under review the conduct of Antarctic
mineral resource activities with a view to safeguarding the protection of the
Antarctic environment in the interest of all mankind',!"

The 1992 OSPAR Convention also goes some way towards establishing a
role for the Commission it creates in ensuring compliance with obligations.
Under Article 23, which is entitled ‘Compliance’, the Commission has two
functions. First, it must *ass¢ss” the compliance by partics with the Conven-
tion and the devisions and recommendations adopted therennder on the basis
of the reports suhmitted by the parties. Second, when appropriate the Com-
mission may:
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dacide upon and call for slzps to bring sbout full compliance with the Convention,
and decisions adopted theresnder, and promotz the implemantation of recommends-
tions, inclnding measures 10 assist & Contracting Party o carry out its obligations, 1

The EC Commission is required to ensurs compliance by the BC member
states of their environmenial obligatons under the EC law. Ardele 155 of the
1957 EEC Treaty requires the Commussion to ensurc that the provisions of
the Treaty and the measures taken by the instilutions gre applied, and Article
162 of the EC Treaty provides that;

Il the Commission considers that 3 Member siale has failed wo fulfif an oblization
under this Treaty, it shall deliver a reasoned opinion on the matter alter @ving the
state concerned the opporiunity lo submit its observatians.

In environmental matters the EC Commission has made frequent and oficn
controversial use of i1s powers under Article 169, Tn 1982 the EC Commission
commenced 16 infringement proceedings apainst member stutes under Article
169; by 1990 the number had risen 1o 217 infringement proceedings. '

4.2.3  Enforcement by nun-gavernmental actars  According to traditional
rules of public imernational law non-goveramental actors are not international
legal persons except within the limited confines of international human rights
law and its associnted fields, In practice they play a central role in the
development and applicatzon of international environmental law, [n the en-
forcement process the role of environmental organizations can be formal or
infarmal, and their primary role continues to be at the national level, through
political means or by recourse to administrative or judicial procedures for
enforcing national measures adopted by a stawe in implementing its inter-
national treaty and other obligations. Increasmgly, however, non-governmental
organizstions are playing a role in enforcement of intemational obligations at
the ranshoundary level and in other international contexts,

Many early environmenial agreements sought 1o recognize and encourage
their role, particolarly where individoals were the victims of polluton or
environmental damage in a transboundary context. These sought either ©
establish principles or mles poverning equal access o national courts by
victims of transfrontder pellution, or to establish the jurisdiction of courts in
the event of ransboundsry incidents. The 1976 OECD Council Recommen-
dation on Eqoal Right of Access in Relation to Transfrontier Pollution identified
the constituent elements of a system of egual night of access,''® mncluding
rights relating to zccess lo mnformation and participation in hearings and
enguiries and ‘recourse w and standing in administrative and jodicial proce-
dures’ to prevent pollution, have it abated, and/or obtain compensation for the
damags cavscd. These general rights were Turther elaborated the following
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year by a slightly mere detailed OECD Council recommendation for the
Implzmentation of a Regime of Equal Right of Access and Non-Diserimination
in Relation to Transfronticr Pollution, !F?

The non-binding OECD instruments are supplemented by a range of reaty
and other binding obligations which address equal access or the jurisdiction
of courts over transhoundary disputes, The 1974 Nordic Environmental Pro-
tection Convention allows any person wha is affected or may be affected by a
nuisance caused by environmentally harmful activities in another contracting
state to bring before the appropriate court or Administrative Authority of that
state the permissibility of such activities, including the question of measures
to prevent damage and compensation."® An enforcement role for individuals
is also envisaged by a number of the treaties establishing nternational rules
on civil Liability.

The other category of conventions assuring a rale for individual enforce-
ment of environmental laws are those establishing private international law
rules allocating jurischetion to national eourts over a tange of civil and com-
mercial matters, including disputes arising out of the law of tort, These
generally allow the vietim a choize of courts, Under Article 5(3) of the 1968
Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil
and Commercial Maters (1968 Brussels Convention) it is provided that
jurisdiction in matters ‘relating to wrt, delict or guasi-delict’ is conferred on
the courts of the place ‘where the harmful event occurred’, In Handelskwekerif
GJ Bier v, Mines de Potosses d 'Alsace the Buropean Court of Justice was
asked for the first time to interpret the meaning of the words *where the
harmful event occurred’ in a case in which the defendant was alleged 1o have
discharged over 10000 tonnegs of chloride every 24 hours into the Rhing
River in France but the damage was suffered by Dutch horticaltural busi-
nesses in The Netherlands,'” The Dulch plaintiffs wished to bring procesdings
it The Netherlands rather than in France, and on an Article 177 preliminary
reference request from the Appeal Court of The Hague the matter was re-
ferred to the European Court of Justice. The European Court held that Article
5(3) should be interpreted “in such a way as to acknowledge that the plainifl
has an option to commence proceedings either at the place whers the damage
oceurred or the place of the event giving rise 1o it',

At the international level the formal opportunities for non-governmental
actors to play an enforcement role are extremely limited. Under some of the
regional human rights treaties individual victims, including non-governmental
organizations, may bring complaints directly to an international body.
Non-governmental organizations and individuals have played a paricularly
active role in supparting the enforcement role of the EC Commission, usually
by submitting complaints to that institution concerning the non-implementation
by member stales of their environmental obligations. Tn 1991 more than 200
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complaints were received by the EC Commission conceming non-compliance
with environmental obligations, leading to a number of formal investigations
by the Commission.

4.3  Imernational conflice resolution (sentlemenr of dispuies)

A range of processes” and mechanisms’ are svailable at the international level
to assist in the pacific serlement of environmental dispuies arising over non-
implementation of intemational obligations. Article 33 of the United Nanons
Charter identities the waditional mechamsms for the pacific settlement of
disputes:

the parties to any dispute, the continuance of which is likely to endanger the
maintenance of international peace and secunty, shall, first of all, seek a solotion
by negotiaton, enquiry, mediation, canciliation, arbitration, judicial settlement,
resarl o regional apencies or armngements, or other praceful means of their own
choice

These different technigques can be divided inlo two broad categories: diplo-
matic menns nceording to which of the parties retain contral over the dispute
in 50 far as they may accept or reject a proposed settlement (negotiation,
consultation, mediation, conciliation); and legal means which result in legally
binding decisions for the parties to the dispute (arbitration and judicial
settlement). Recourse 1o regions] arrangemenis and international organiza-
tions as mediators and conciliators provide something of a middle way: the
legal consequences of any decision wken by the institution will depend on
the ireaty establishing the institotion. Many of the earliest environmental
treaties did net provide for any dispute settlement mechanisms, whether of
a diplomatic or legal nawre, or of a voluntary or mandatory character.
[nitially the rend was towards the vse of informal and non-binding mecha-
nisms, such as nepotiation and conspltation, supplemented by the use of
mare formal mechanisms, such as conciliation, arbitration and judicial sel-
tlement. More recently there has been a move towards the development of
new techniques which aim at estzhlishing nos-contentious mechanisms
which allow the inlervention of a third party in 2n Internztional context.
The practice of the most recent treaties has been to provide parties with a
range of options for dispute settlement and encouraging implementation. &
recent example of this approach, which is intended to provide maximum
flexibility, is the 1992 Climate Change Convention, which envisages at
least three mechanisms 1o assist in dispute resolution or non-implementation:
a subsidiary body for implementation, which is intended to provide assist-
ance in implementation; o multilaterz] consultative process for the resolution
of questions regarding implementation in a non-confrontational way; and
the settlement of remaining disputes in more raditional ways by reference
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0 n2goliation, or submission to arbitration or the Internationai Court of
Justice, or to international conciliation, 120

4. 3.1 Negotation and consultation  The technique of nepotiation has been
used (o resolve a wide range of environmental disputes. In the Fisheries
Jurisdiction Case the International Court of JTustice held that the objective of
negotiation should be:

the delimitation of the dghts and interests of the Parties, (he preferential dghts of
the coastal state on the one hand and the rights of the Applicant un the vther, to
balance wnd regulate equitably questions such as thase of catch-lmilaton, “"_.unn
allocations and ‘related restrictians concerning areas closed 1o fishing, number
and type of vessels allowed and forims of control of the agreed pravisions', 1!

The International Court also set out conditions estnblishing the basis for the
contduct of future negotiations: they should be conducted ‘on the basis that
each must in good faith pay reasonable regard to the legal rights of the other
v+« thus bringing about an equituble apportionment of the fishing resources
based on the facts of the particular situation, and having regard 10 the inter-
ests of other stutes which have established fishing rights in the area, Tt is not a
matter of finding simply an equitable solution, but an equitable solution
derived from the applicable law', 12

Environmental weaties refer, more or less as a matter of standard practice,
to the need 10 ensure that parties resort to negotiation and other diplomstic
channels 1o resolve their disputes before making use of other more formal
approaches, Since negotiations of this type invariably take place behind elosed
doors it is difficult w identify specific examples involving the successiul
resolution of cluims and disputes by negotistion, One example was the sertle-
ment between Canada and the USSR concerning damage caused by the
disintegration over Canada of Cosmos 954, a nuclear-powered satellite
launched by the USSR, The negotiated settlement was agreed o in the
context of the USSRy consideration of the question of damage ‘in strict
accardance with the provisions' of the 1972 Space Liability Convention to
which both countries were parties, '

Consultation between states is also encouraged by environmental treaties
25 4 technique to avoid and resolve disputes and patential disputes berween

States. In the Lac Lanoux Case the arbitral tribunal held that France had a

duty to consult with Spain over certin projects likely to affect Spain’s
interests, and that in this context:

the _..nmm:., af the obligations thus undertaken is incontestable and sanctions can He
applied in the event, for example, of an unjustified breaking off of the discussions,
abnormal delays, disregard of the agresd procedores, systcmatic rofiosals 1o gk
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into consideration adverse proposals or Inlerests, and, more generelly, in cuses of
viclaton of the rules of good faith, ™

Specific examples of environmental treaties requinng consultation relate w
numerous diverse situstions, including the following non-exhaustive list: de-
velopment plans which may affect the natural resources of another stale;
measures to prevent pollution of coastlines from oil pollution incidents on the
high seas; prior to the grant of permission for ocezn dumping in emergency
situatiens; pollution from land-based sources of certain substances; on the
permissibility of environmentally harmful activities; and generally problems
in applying a trealy or the need for and nature of remedial measures for
breaches of obligation.

432 Mediation, coaciliation and international institutions  Where nego-
tistion and consultation fail, a number of environmental treaties provide for
the use of mediation'™ or conciliation'™® to resolve disputes. Mediation and
vonciliation involve the intervention of a third person. In the case of media-
tion the third person is involved as an active participant in the interchange of
proposals between the pariies to a dispute, and may even offer informal
proposals of his or her own, In the case of conciliation, the third person
nssumes @ more formal role and often investigates the details underlying the
dispute and makes formal proposals for the resolution of the dispute.

Early examples of coneciliation include the role of the International Joint
Commission established by Canadn and the USA in the [909 Boundary
Waters Treaty,'”" which fulfils 4 combination of quasi-judicial, investigative
and recommendatory, and coondinating functivns, GATT Dispute Settlernent
Panels perform g similar function. Under the 1985 Vienns Convention and
the 1992 Biodiversity Convention, congiliation will be ysed if the parties w
the dispute have not accepted compulsory dispute settlement proceduses by
arbltration or the International Court of Justice.!™®

The political organs of international institativns and regional agencies also
play an important role in the senlzment of disputes. Such organs may either
be granted an express mandate to consider disputes between two or more
parties o the treary, or, a5 15 more wsually the case, seek to resolve dispules
between parties absent a spacific mandate 1o do so0.

Same treaties established specialized subsidizry bodies o deal with com-
pliance issues and dispores relating 1o non-compliance. An important model
15 the non-compliance procedure established under the 1987 Montreal Proto-
col and eonducted under the auspices of an Implemenration Committes first
estmblished by the Second Meeting of the Paries fo the 1987 Monwsal
Protocol'®® Under the non-compliance procadure any party which hos reser-
vations sbhout another party’s implementstion of its obligavons under the
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Protocol may relate its concerns in writing to the secretariat, with corroborat-
ing information. The secretariat will then determine with the assistance of the
party alleged to be in violation whether it is unahle o comply with its
obligations under the Protocal, and will transmit the original submission, its
reply and other information to the Implementation Committee. The functions
of the Implementation Committee, which now consists of 10 parties (origi-
nally fve parties) elected by the Meeting of the Parties on the basis of
equitable geographical distribution for a two-year period, is to receive, con-
sider and report on submissions made by any party conceming reservations
regarding another party's implementation of its obligations under the Proto-
col, and any information or observations forwarded by the secretariat in
connection with the preparation of reports based on information submitted by
the parties pursuant lo their obligations under the Proweol, The Committee
may, at the invitation of the party concerned, undertuke information-gather-
ing in the territory of that party, and will also maintain an exchange of
information with the Executive Commattee of the Multlateral Fund related 10
the provisions of financial and technical cooperation to developing country
parties. The Committee is to try 1o secure ‘an amicable resolution of the
matter on the basis of respect for the provisians of the Protocol’ and report to
the Meeting of the Parties, which may decide upon and call for steps 1w bring
about full compliance with the Protocol. The Fourth Meeting of the Partics
also adopted an indicative list of measures that might be taken by a Meeting
of the Parties in respect of non-compliance, which comprise:

{a) apprapriate assistance;

(b} issuing coutions; and

{e)  suspension {in accardance with the applicable rules of intemational law
concerning the suspension of the operation of a treaty) of specific rights and
privileges under the Protacal, 20

Resort to the non-compliance procedure is without prejudice to the dispute
settlement provisions available under Article 11 af the 1985 Vienna Conven-
tion.

4.3.3 Arbitrarion Internatonsl arbitratdon has been described as having
*for its object the settlement of disputes between states by judges of their own
choice and on the basis of respect for the law. Recourse 1o arbitration implies
an engagement to submit in good faith to the award'."! Arbitral awards have
played an important role in the development of international environmental
law, and three in particular have coatributed 1o the development of substan-
tive rules on environmental protection and use of natrsl resources: the 1893
Fur Seal Arbitration, the 1941 Trail Smelter Arbitration, and the 1957 Lac
Lanaux Arbitration.
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Several environmental treaties esteblish detailed provisions, including an-
nexes or protocols, providing for the submission of disputes to arbitraton at
the instigation of one party 1o the dispute'* or both parties to the dispute.'
And yet other treaties refer simply to the possibility of submitting disputes to
arbitration without providing any details on the establishment of such a body
or its working arrangements.'™

4.34  Intermational cowrts  The settlement of international disputes may
also be referred to an international court, which is a permanent mibunal
competent to deliver a legally binding decision. In relation to environmental
disputes foor international courts have plaved, and are likely to continue to
play, arole: the International Court of Justice, the European Court of Justice,
the courts established under the various regional human rights treaties, and
the courts and tribunels established under the UN Convention on the Law of
the Sea.

435 International Court of Justice The International Court of Justice,
sometimes referred to as the World Court or The Hague Court, is the princi-
pal judicial organ of the UN, It was established as a successor (although not
formally the legal successor) to the Permanent Court of International Justice
in 1245, Junsdiction of the International Court of Justice over a particular
dispute depends on whether the Count has been invoked in a contentious case
between two or more states, or o give advisory opinions on questions of law
at the request of states or cerain international organizations, '™

Many environmental treaties provide for possible recourse to the Interna-
tional Court of Justice {ICJ} 1o settle disputes, Occasionally they establish the
compulsory jurisdiction of the International Court,”* but more usually the
reference of a dispute 10 the Court requires the consent, in each case, of all
parties ta the dispute.'™ In recent years the practice has developed in environ-
mental treaties of allowing partes at the time of signature, ratification or
accession, or al any time thereafter, w accept compulsory dispute settlement
by recourse w arbitration or to the IC1"*® Few parties accept this option.

Conlentious environmental cases could also get w the ICT under Article
3602} of the Statute (the ‘Optonal Clase") under which parties 1o the Stamie
of the Court may declare thar they recognize the compulsory jurisdiction of
the Court, in relation to other states accepting the same obligation, in all legal
disputes concerning the interpretation of a ireary, any guestion of inler-
national law, the existence of any fact which, if estahlished, would constituie
& breach of an international obligation; and the narure or extent of the repara-
tion to be mads for the breach of an intemational oblisation.? Accsptance of
the jorisdiction of the Court under Aricle 36{2) may bz made oncondibon-
ally, or on condition of reciprocity, or for a limited period of tme.!**
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Additionally the practice of the Court has been 1o accept reservations or
conditions to declarations made under the Optional Clapse,

As set out in the text the Court has had an opportlunity to consider several
environmental issugs, and in July 1993 it established a seven-member Cham-
ber for Environmental Matters. This decision was wken in view of the
developments in the field of environmental law which have taken place in the
last few years and the need to be prepared to the fullest possible extent to deal
with any environmental case falling within its jurisdiction.

The UN Charter also allows the General Assembly or the Security Counncil
to request the ICJ to give an advisory opinion on any legal question, and
allows other organs of the UN and specialized agencies authorized by the
General Assembly to request advisory opinions of the Court on legal ques-
tions arising within the scope of their activities,'"! Advisory opinions are not
binding in Taw upon the requesting body, although in practice they are ac-
cepted and acted upon by that body. Although no legal question on an
environmental issue has been the subject of o request for an Advisory Opin-
ion, this route could provide a useful and non-contentious way of obtaining
independent international legal ndvice on environmental matters, 1T it consid-
ers that the circumstances so require, the Internationn] Court of Justice also
has the power to indicate interim measures of protection to preserve the
rights of the parties to a dispute.'* The irreparability of environmental dam-
age will make interim measures particularly important in cases concerning
environmental protection, In the Nuclear Tests Cases the Coun indicated
interim measures of protection, asking that the parties o ensure that no action
should be taken which might aggravate or extend the dispute or prejudice the
rights of another party, and calling on France to ‘avoid nuclear tesis causing
the deposit of radic-active fall-out on Australian terricory '™

#.3.6 European Conrt of Justice The European Court of Justice is the
Jndicial institution of the EC and is required o ensure that in the interpreta-
tion and application of the EEC Treaty ‘the law is ohserved'.!™ In 1988 a
Court of First Instance was created. Environmental cases reach the European
Court and/or the Court of First Instance in a number of ways. The most
frequent route is under Article 169 of the EC Treaty, and since 1980 the EC
Commission has brought more than 40 cases to the ECJ alleging the failure
of 3 member state 1o comply with its EEC environmenial obligatons, in
which it is usually successful, Under Article 170 of the EC Treaty a member
state which believes another member state has breached its obligations has a
stmilar right o bring & matter before the ECJ.

The EC] has also considered environmentsl guestions on the basis of its
Jurisdiction under Article 177, the ‘preliminary rafersnce procedure’. Under
this provision the national courts of the EC member states may refer to the
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ECJ questions concerning, inrer alia, the inlerpretation of the EC Treaty and
the validity and interpretation of acts of the EC insttutions, provided that a
decision on the question is necessary to enable the national court fo give a
ruling on the question. Preliminary referepces from national coorts to the
ECT are used when a dispute before the national courts raise a complex
question or questions of EEC law or where the dispule turns on the EEC
point and no appeal lies against the decision of the national court. The Article
177 procedure has been used on severzl occasions to allow the EC 1o rule on
matiers of an environmenlal nature.

4.3.7 Human Rights Courts The human rights courts established under
the various regional human rights conventions (the European Court of Hu-
man Rights and the Inter-American Court of Human Rights) may also have
Jurisdiction over environmental matters, although so far only the European
Court of Human Rights appears 1o have had an opporunity to address envi-
ronmental issues. The Evropean Court has jurisdiction over all cases concerning
the interpretation and application of the Evropean Convention provided that
the party or parties concerned by the case have accepted its compulsory
Jurisdiction or, failing that, with their consent.”® The Court may only deal
wilh a case after efforts by the Commission to achieve a friendly settlement
have failed, '

4.3.8 UNCLOS Part XV of the 1982 UNCLOS contains detailed provi-
sion on compulsory dispute settlement, allowing states at the dme of signature,
ratification or accession or at any time thereafller 1o choose one or more of the
following to decide disputes under UNCLOS: the International Tribunal for
the Law of the Sea {established in accordance with Annex VI of UNCLOS),
the [C); an arbitral tribunal (constitmed in accordanes with Annex VI); and &
special arbitral tribunal (constituted in accordance with Annex VII).' A
state which does not designate one of these means is deemed to have desig-
nated arbitration in accordance with Annex VIL'#

4.3.9 UNCED ‘Whersas the 1972 Stockholm Conference did not really
address the compliance issue, the subject was clearly an important one for
UMCED, Agenda 21 goes a little further in recognizing the limitations of
exisling arrangements, including the inadequate implementation by parties of
their obligations, the need to involve international institutions and environ-
imental organizations in the implementation process, and the existence of
important gaps in the dispute settlement mechanisms. Chapter 39 of Agenda
21 addresses some of the needs. The whole of the internatonal community is
called upon to ensure “the full and prompt implementation of legally binding
instruments’,'*® and parties to international agreements are insmucted to ‘con-
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sider procedures and mechanisms to promote and review their effective, full
and prompt implementation’, including through the establishment of "n_ﬂm-
cient and practical reporling systems on the effective. ful] and prompt
implementation of international legal instruments’ and consideration of the
ways in which international bodies might contribute towards the further
development of such mechanisms,"™ The role of international instinstions is
recognized. UNEP is called upon to promote the implementation of interna-
tionzl environmental law,'*' UNDP will play 4 lead role in support of the
implementation of Agenda 21 and capacity-building at the country, regional,
interregional and global levels;'* and the UN Commission on Sustainable
Development will ‘consider, where appropriate, information regarding the
progress made in the implementation of environmental conventions which
could be made available by the relevant Conferences of the Parties’.

With regard to dispute seulement, the international community is called
ppon to study and consider:

the broadening and strenpthening of the capacity of mechanisms, inter atia in the
United Nations system, to facilltate, where apprapriate and agreed by the parties
concerned, the identification, aveidance and settlement of intermarional disputes in
the field of sustainable developrent, duly taking into account existing bilateral
and multilaleral agreements for the settlement of such disputes, '

The functions of the UN Commission on Sustainable Development will in-
clude reviewing progress in the implementation of Agenda 21 commitments
and “to consider, where appropriate, information regarding the progress made
in the implementation of environmental conventions, which could be made
uvatlable by the relevant Conferences of the Paries'.'™
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